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It is illegal "N to use force if the same result may be achieved through
other, less invasive means. Nevertheless, over the course
of several years, the Ombudsman has received numerous
messages of concern about the extensive use of force against children and young
people in residential child care and mental health care establishments. These
messages can be about physical restraint by personnel, the use of belts and straps,
personnel following children and young people around, searches, or what are seen
as excessively stringent house rules. We have also recently received information
from children, young people and foster parents that the use of force is also taking
place in foster homes.

Consequently, for this year's project, we visited children and young people in resi-
dential child care, mental health care establishments and foster homes to hear about
their experiences with the use of force. We have also used our right of access to
administrative decisions on the use of force, records and complaints in order to gain
an overview of how these mechanisms, designed to safeguard the legal protection
of children, actually work. Our concern has not been lessened.

We have received information about young children with mental health issues being
held in arm locks, girls who have been sexually abused being forced to the floor by
men much bigger than them, and young people being followed around 24 hours a
day. The children describe the use of force as violating and frightening. Our im-
pression is that some establishments do very little preventative work to counter the
use of force, and that there is no communication with the children afterwards with
a view to preventing the use of force in the future. The complaints procedure in
mental health care and foster homes is not very child-sensitive or easily accessible
for children. This is in contravention of the child's right, pursuant to the Convention
on the Rights of the Child, to participation and influence in his/her life. There is a
better complaints procedure for children in residential care, but even here there is
still substantial room for improvement.

Children living in residential care and foster homes are vulnerable and completely
dependent on our protection. Where the state bears responsibility for their treatment
and care, the expectation must be that children will receive the assistance

they are entitled to and will not be subjected to unnecessary force and gross
violations of their personal integrity.

Sometimes the use of force is required in order to protect the child/young person,
but adults working with children must always make a thorough assessment of whet-
her or not the use of force is necessary. Using force must never be an emergency
solution to a lack of preventative action and expertise on the part of the adults.

The unnecessary use of force contravenes the fundamental human rights of the
child. In addition, it weakens the child’s respect for and confidence in the care
service provider. This results in inferior levels of care, treatment and health.
Children and young people in residential care need a place they can feel at home,
where predictable parameters and good communication produce feelings of safety
and belonging.

We have met lots of children who need help from both the mental health care and
the child welfare systems. These two services often do not cooperate closely
enough. It is a serious matter when children with mental health issues do not get
the help they need. Children with mental health problems in residential care are
subjected to unnecessary force because the adults lack expertise. The law must

be changed here. Children who need it must be guaranteed help from both services
- i.e. seamless care.

| want to say a big thank-you to everyone who contributed to the work of putting
together this report. An extra big "thank you" goes to the children and young people
who contributed their experiences with, and thoughts and feelings about, being
subjected to force in the places that for varying periods of time were supposed to
be their homes. One of the boys we spoke to summed things up rather aptly:

"being forced feels like hell.”

Main chapters:
1. Human rights and force
2. Mental health care establishments
3. Residential child care establishments
4. The right help at the right time
- less force?
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Summary

For this project “The use of force against children

in residential child care and mental health care”, we
gathered together experiences with the use of force
against children, through, amongst other things, dialogues
with children, personnel and professionals, and access

to case files.

Force often entails grave interference with personal
integrity and may result in a serious offense against the
individual. Human rights therefore set stringent conditions
for the use of force. These conditions build the framework
within which the Ombudsman examined the use of force
during this project. The premise of this report is that any
infringement of an individual's personal integrity against
that individual's will is deemed “use of force".

To find out more about children’s and young people's
experiences with the use of force, we spoke to children/
young people who have been admitted to inpatient mental
health care, in residential child care and in foster homes.
The children/young people we met had different experien-
ces with the use of force: some had experienced it often,
others very rarely. We have made a number of recommen-
dations in this report on the basis of the information we
received.

Mental health care establishments

The legislation on the use of force in mental health care does
not sufficiently take into consideration the specific needs and
rights of children. It is very unfortunate that the fundamental
principles of the Convention on the Rights of the Child (CRC)
and the specific needs of children are not reflected in legisla-
tion. The Ombudsman believes that the age thresholds in the
Mental Health Care Act are not in line with the rights of the
child pursuant to the CRC.

The Ombudsman is also concerned about the lack of knowled-
ge about and expertise on the use of force against children in
mental health care settings and we call for more knowledge
and expertise on the use of force against children.

We have seen a great deal of variation across the establish-
ments in terms of the frequency with which they use force,
how personnel interpret the legislation, the degree of focus

on preventative measures and how they define “momentary
restraint”. Although the regulations allow for significant doubt
and variations in practice, we saw some evidence of compe-
tent personnel, professional confidence and awareness around
the use of force compensating for this.

Good communication with the children/young people appears
key to preventing the use of force. The children and young
people also want to be involved in, amongst other things,
coming up with “house rules”, co-creating their own treatment
plans and volunteering suggestions for how difficult situations
should be handled.

The Ombudsman believes that current oversight of mental
health care establishments does not satisfy the human rights
requirement regarding effective monitoring of the use of force
against children. The supervisory system does not safeguard
the child's right to be heard. Among other things, this is due to
the lack of follow-up and dialogue with children/young people
who are in-patients in mental health care establishments, and
the fact that very few complaints are made by children/young
people. The standard forms for reporting use of force incidents
are short, making it difficult for inspection agencies to assess
the extent to which the use of force was necessary. Reporting
procedures allow children/young people very little opportunity
to express their views on and/or experience of the situation.
In the use of force incident reports to which we had access,
the voice of the child/young person was completely absent.

The Ombudsman’'s Recommendations

The Ministry of Health and Care Services must
ensure that:

e the legal framework for mental health care pro-
vision to children and young people is revised and
formulated with a view to meeting their specific
needs and safeguarding their right to protection

e the fundamental principles of the CRC are made
visible within the legislation

e the use of force outside the facility is investigated
separately

e the necessary skills and knowledge on the scope
of the use of force against children are in place and
that more research is conducted into the use of
force on children in mental health care settings

¢ a handbook is created on countermeasures
against the use of force

* new templates are created for use of force
incident reports which will safeguard the child's
right to be heard

e the creation and dissemination of new, child/
young person-oriented information materials explai-
ning the complaints procedure and associated rights



Residential child care establishments

In the residential child care establishments, we saw that for
many children, being subjected to force can be a frightening
and violating experience. Many of the children compared it to
being subjected to violence. Not only was being subjected to
force difficult for them but it was also frightening to witness
others being restrained or forced to the floor.

Our access to information revealed that children who are sub-
jected to force often have mental health issues or conditions.
Often, personnel use force because a routine boundary-setting
intervention has escalated out of control. We found that young
children are also subjected to force.

There are major variations and disparate practices across the
residential child care establishments, particularly in relation to
preventative work to avoid using force. Dealing effectively with
this issue requires expertise and professional confidence, an
understanding of the reaction patterns of children and young
people, stable working conditions and resources, and good
communication with the children.

In recent years, developments have taken place within Child
Welfare Services in terms of underpinning the child's right to
be heard and creating more opportunities for this right to be
recognised. However, there is still room for improvement to
ensure that the voices of children and young people are made
sufficiently audible. Children in residential care are completely
at the mercy of the adults in the establishment to be able to
convey their views in a way that the County Governors can
understand. In addition, processing complaints takes a long
time and children rarely have their complaints upheld.

The Ombudsman’'s Recommendations

The Ministry of Children, Equality and Social
Inclusion must ensure that:

e requirements are introduced regarding regular
training courses and guidance for personnel in
residential child care establishments to ensure a
proper understanding of the rules pursuant to the
Regulations concerning Rights and the Use of
Force during Stays in Residential Child Care
Establishments (the Rights Regulations)

e more stringent requirements are set in terms
of the professional expertise of personnel in
residential child care establishments

e personnel help those children who wish to make
a complaint about the use of force

e the maximum processing time for complaints
made by children to the County Governor is
reduced from three months to one month

The right help at the right time
- less force?

During the project, we identified a lack of coordination and
cooperation between Child Welfare Services and mental
health services. We met many children in need of help from
both services; children in mental health care who had expe-
rience with Child Welfare Services and vice versa. Some of
these children had moved several times from foster home

to residential child care home to mental health care establish-
ment - and back again. Frequent moves and unstable life
circumstances often serve to aggravate the problems the
child had in the first place.

It was clear to us that the increasing prevalence of children
with mental health issues in residential child care is a
challenge. We received feedback that many municipalities

do not have child welfare or health care services that are
capable of working preventatively on behalf of children. This
applies to children in unstable care situations and children
who are in the process of developing mental health problems,
and often a combination of the two.

The Ombudsman is concerned about the serious reper-
cussions of failing to provide children with mental health
issues in residential child care with the treatment they need,
and we believe this is a violation of children's rights. Our
opinion is that the legislation must be changed to ensure the
provision of comprehensive services that prioritise the needs
of the child.

Methodology

Young experts

Article 12 of the CRC states that all children have the right
to be heard and express their own views in all matters
affecting them'.

The Ombudsman is the children's representative. Our task is
to promote the interests of children to the public and private
sectors and to monitor the conditions in which children are
growing up?. To be able to perform this representative func-
tion, an important part of our job involves talking to children.
We use our "Young Experts” method and have put together
a handbook to this end®. This report is not a research study.
It is first and foremost input from children/young people to
the authorities on what can be done to ensure that the two
services use minimal force, and, when force is used, it is
employed in a way that is as considerate of the child as
possible.

The Ombudsman’'s Recommendations

® Mental health care provision by municipalities
must be reinforced, for example by earmarking
funding to municipal health services.

® The child’'s/young person’s needs and mental
health must be thoroughly investigated before he/
she is placed in a foster home or in residential care.

® The Ministry of Health and Care Services and the
Ministry of Children, Equality and Social Inclusion
must ensure improved coordination of child welfare
and mental health care services.

® Changes must be made to the legislation and its
applications that strengthen the child's right to the
coordinated provision of services by child welfare
and mental health care services.

® Common establishments must be created for
children and young people who need help from both
child welfare and mental health care services.

The Ombudsman holds expert meetings where the children/
young people are the experts. We do this so that children

and young people with different experiences will be heard,
and so that their views and experiences will get through to the
authorities when they make decisions affecting the relevant
group of children. The Experts' task is first and foremost to
give us advice on the recommendations we should make to
enable society to better help children and young people in
similar situations.

During the project, the Ombudsman'’s personnel had
dialogues with a total of 51 children and young people
between the ages of 10 to 18 who were living in mental
health care facilities, residential child care establishments
or foster homes.

In addition, we spoke to 13 young people who had experienced
living in residential child care establishments or foster homes.
For each discussion we were given written or oral consent
from the children and their parents/guardians or from Child
Welfare Services/ the children's residential care establishment.

Most of the discussions were one-to-one, while a few took
place in pairs or groups. Although we often speak to groups of
children, we recognise that where some topics are concerned,
it is better to speak to children individually.



The topic of force is a sensitive one and we often experienced
that children wanted to tell us more when they spoke to us
alone. Two Ombudsman personnel were present during every
discussion. A couple of the children also wanted to have a
personnel member present during the discussion and, in those
cases, a member of personnel sat in the room and listened.

In dialogues where the information provided raised concern,
we reported this to the appropriate authority. We are obligated
to do so in accordance with the Act relating to the commissio-
ner for children.

Digital narrative

During the project, some of the children we met created
digital narratives. Digital narratives are short, personal films
or illustrated stories. The narratives were created with the
help of iPads. The digital narratives are no longer than 2 to 3
minutes and are personal accounts told in the voices of the
person who experienced them. The children created these
narratives themselves; they wrote the script, recorded the
dialogue and added images and music. The children them-
selves decided what the narratives should be about within
the topic of force. The children’s digital narratives form an
important contribution to our project in that we are not just
recounting the things the children and young people have told
us but actually allowing the children to tell their own stories
directly. This allows the children’s voices to be heard, clearly,
directly and honestly.

Meetings with professionals

When we visited establishments and spoke to the children we
also met the personnel working in those establishments. This
has taught us more about how people working with children
administer the regulations and the kind of challenges they
experience in their work. Discussing the issue of force with
committed and competent professionals at the establishments
was extremely informative for us.

In addition to meetings with children and personnel, we also
met with many different professionals and organisations
including: the National Association for Child Protection in
Norway, the Norwegian Association of Youth Mental Health,
the Norwegian Foster Care Association, the County Governors
in Oslo and Akershus, Rogaland and Tromse, the Supervisory
Commission in Rogaland, the Norwegian Directorate of Health,
the Norwegian Directorate for Children, Youth and Family
Affairs, the Ombudsman for Children in Sweden, the Commis-
sion on the Use of Force in Denmark, the child research milieu
in Tromseg, the Norwegian Research Network on Coercion in

Mental Health Care [Tvangsforsk] and researchers Astrid Furre,

Reidun Norvoll and Gro Ulset.
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We also sent out a questionnaire to all 52 of the Supervisory
Commissions in Norway to gain a better insight into their work
with children.

The Ombudsman'’s access to information

Pursuant to Section 4 of the Act relating to the
commissioner for children, the Ombudsman shall have
unrestricted access to all public and private establishments
for children. s

Unrestricted access to residential
care establishments for children

We made use of this right of access by visiting residential child
care and mental health care establishments. However, we
were dependent on the establishments making the appropriate
arrangements for our visits. This meant that the children/young
people were prepared and allowed us to meet as many of them
as possible.

In order to meet children/young people in hospitals or care
homes or, we contacted the relevant wards and establishments
directly. In the case of foster children, we recruited children via
Child Welfare Services and our own Facebook page.

Recruiting children via Child Welfare Services was a challenge.
In total, we contacted 14 Child Welfare Services branches; only
three were able to help us with recruitment.

Access to documents

e Documents concerning the "Motivation Collective”

(a residential child care establishment), where one section
had been closed down in connection with, amongst other
things, the establishment's use of force.

e Use of force incident reports and associated complaints
from residential child care establishments lodged with

the County Governor of Oslo and Akershus in the period
January 2014 - March 2014. We reviewed all the incident
reports in relation to Section 14, Use of force in dangerous
situations.

e Use of force incident reports and administrative decisions
on the use of force from three psychiatric wards for
children and young people

Glossary

FORCE: In this report, the Ombudsman defines the use of force as any inter-
ference with the personal integrity of an individual against that individual's
will. We have used human rights as the frame of reference for this definition.
What we refer to as “force” in this report is sometimes also referred to as
“coercive measures” in other publicatons.

USE OF FORCE INCIDENT REPORT: In both residential child care and mental
health care establishments, personnel are required to fill in a "Use of Force
Incident Report” every time they make an administrative decision on the use
of force.

RESISENTIAL CHILD CARE ESTABLISHMENTS: Generic term for child welfare
establishments. These may be private or public sector or idealistic organizations.
There are different types of child welfare establishments, including: emergency
placement and assessment establishments, care homes and youth care homes.

MENTAL HEALTH CARE ESTABLISHMENTS: "Mental health care establishments”
is the collective term we use in this report when discussing establishments within
mental health care. In practice, these are most often hospital wards, but may also
be separate establishments.

IN-PATIENT UNIT: We use the term “in-patient unit” when children/young people
in the mental health care system are admitted to an establishment on an in-patient
basis.

COUNTY GOVERNOR: The County Governor is responsible for monitoring resi-
dential child care establishments and ensuring that children/young people receive
adequate levels of care and treatment. The County Governor is also charged with
ensuring that any use of force within the establishment is kept within legal
boundaries.

THE SUPERVISORY COMMISSIONS: The Supervisory Commissions are charged
with safeguarding the legal protection of the individual in his/her encounters with
the mental health care system. They are therefore responsible for conducting in-
spections of mental health care establishments and reviewing incident reports.

THE UN COMMITTEE ON THE RIGHTS OF THE CHILD: The Committee monitors
other state parties implementation of the Convention of the Rights of the Child
(CRC).4

UNPLANNED MOVE: An unplanned move takes place when a child is removed
from a foster home earlier than planned due to difficulties that have arisen®.
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The right to care
and the right to health

Child Welfare Services and mental health care are two
separate services that are founded on fundamentally
different needs. This is reflected in two discrete rights
within the UN Convention on the Rights of the Child (CRC).
Child welfare falls under Article 20 of the CRC on the right
to alternative care where a child cannot receive adequate
care in his/her own home. Mental health care is a subset
of the child's right to the enjoyment of health, in accordan-
ce with Article 24 of the CRC, and is based on a need for
healthcare services.

The division is the same in the Norwegian system. Child
welfare is subject to the Ministry of Children, Equality and
Social Inclusion and is regulated by the Child Welfare Act.
The purpose of the Act is to ensure that children are able
to grow up in a secure environment. Mental health care is
subject to the Ministry of Health and Care Services and is
regulated by healthcare legislation, especially the Mental
Health Care Act. The purpose of the Act is to ensure the
provision of health services such as examination and
treatment.

However, this division is not a given for the individual child
in need of help. In practice, it is not the case that the child
needs either one or the other; in many cases the child
needs both services. The findings in this report show that
inadequate coordination and cooperation is a source of
significant strain on the individual child and may constitute
a breach of his/her rights.

The experiences gained from this project show
that children and young people in the no-man’s
land between child welfare and mental health care
services are the ones being subjected to the most

- force, especially the physical use of force, such as
physical restraint.

The systematic and legal basis for these services and

the issues these raise therefore provide an important
underlying perspective from which to view the challenges
that are described in this report.
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Human rights and force

Human rights are rules that apply between the authorities

and the individual. These rights apply to everyone in Norway,
regardless of their age, who they are, where they live and
what they have done. The rules are prescribed in international
conventions and the most important conventions are made into
Norwegian law through the Human Rights Act. The Consti-
tution of Norway also contains provisions on human rights,
something which affords these rights a particularly high level
of protection. Finally, there is special legislation, designed to
safeguard the rights of the individual within different special
fields. It is important to note that it is the provision that at any
given moment affords the individual the strongest rights, and
constitutes the legal framework for permissible behaviour.

The CRC lays down the fundamental principles that apply in all
cases involving children. The principles emphasise the special
considerations that must be observed in all decisions where
children are affected. This entails that the principles of: the
best interests of the child, the child's right to full development,
and the child's right to be heard, must be staked out, assessed
and given due weight in each and every decision concerning
the use of force.

Child welfare and mental health care - both residential and
non-residential — are services the State provides to its citi-
zens. Although human rights allow the State a lot of leeway to
organise these services as it sees fit, they also set strict limi-
tations when it comes to interference with the freedom of the
individual. Later in this chapter we present the limitations set
by human rights on the use of force within the child welfare
and mental health care system.

The right to personal freedom
and integrity

Everyone has the right to self-determination and personal
freedom. This is a prerequisite for being able to enjoy
the full benefits of other rights. An important part of this
personal freedom is being able to make decisions about
yourself and your body. This right is described as the
right to personal integrity and includes both physical and
psychological integrity.

The right to personal integrity is also regulated in Article 16 of
the CRC and Article 8 of the European Convention on Human
Rights (ECHR). Section 102 of The Constitution of Norway con-
tains a general provision on protection of personal integrity.

In addition, Section 104, third paragraph of the Constitution,
the personal integrity of the child is given especial protection
in that it states: "Children have the right to protection of their
personal integrity.” This affords the personal integrity of
children a particularly high level of protection.

Force is interference with
personal integrity

In this report, the Ombudsman defines the use of force as all
interference with personal integrity against a person'’s will.

Force often involves significant interference with
personal integrity and can constitute serious offences
against the individual.

Human rights therefore set strict conditions for the use of
force. Milder forms of force may be necessary to satisfy a
duty of care towards a child, which can make the delineation
of boundaries difficult. Regulations governing violence, assault
and neglect form the definitive boundaries in terms of what

is permissible within a duty of care setting, but beyond this,
interference with the personal integrity of a child is sparsely
regulated. An analysis of this falls beyond the remit of this
report, but the issue is extremely pertinent in foster homes
and is also relevant for residential child care and mental health
care establishments.

Human rights standards
concerning the use of force’

Three concrete requirements have been set in relation to
interference with personal integrity: 1. All interference must be
prescribed by law, 2. There must be a legitimate aim, 3. It must
be necessary in a democratic society.i These obligations are
intended to ensure that illegal force is never used against the
individual. The European Court of Human Rights has set strict
requirements in terms of monitoring these fundamental legal
safeguards in cases where individuals, under the auspices of
the public sector, are subjected to the use of force.’
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1. Legal authority

First and foremost, any act of interference with personal integrity must have legal
authority. This is important because severe interference with personal integrity
must only be decided on by legislators. The individual must be able to predict when
the authorities will intervene with force. In order to ensure this, the law is required
to be sufficiently clear so that both the person using force and the person being
subjected to force are able to understand the content of the law. Requirements have
also been set for the handling of such cases, for example, it should be made clear
who has decision-making authority in relation to the use of force. The law should
stipulate the forms of force that are legal. Any use of force that is not mentioned in
the law is illegal.

2. Legitimate aim

Secondly, the interference must have a legitimate aim. This is stipulated in Article 8
of the ECHR. Three objectives are relevant to child welfare and mental health care:
interference can take place to avoid physical or mental harm, to prevent criminal
behaviour or damage, or to protect the rights and freedoms of others. The aim of
the intervention was rarely the challenging factor in the cases we reviewed during
the project, and will therefore not be discussed further in this report.

3. Strictly necessary and proportionate
to the individual

A final, pivotal, requirement is that interference with personal integrity may

only take place where strictly necessary. This means that the use of force is not
permissible where the same result may be achieved through other less invasive
means. This is called the “principle of least restriction” and assumes that all other
available options have been exhausted prior to any intervention involving force.

The necessity requirement also implies that there must be an assessment of the
proportionality between the needs of society and the invasiveness of the inter-
vention for the individual. An important factor in this assessment is the vulnerability
of the individual. In this context, the European Court of Human Rights of defines
children and young people as a vulnerable group. Due care is therefore required
when using force against children. A thorough assessment must be made concer-
ning whether or not the use of force is strictly necessary and of the proportionality
of the use of force against the child. In this assessment, the best interest of the child
must be a fundamental consideration.

Requirement for effective monitoring

Human rights require the State to have established efficient
monitoring procedures to ensure that these conditions are

met in practice. This entails that effective supervisory and

complaints systems must be in place.”

The State must ensure oversight with the means to
uncover irregularities and the tools to end practices

that are in conflict with the requirements for the use of
force. In addition, the individual must be afforded genuine
opportunities to submit complaints, which necessitates a
complaints system that is accessible and comprehensible
to the individual. The complaints process must be adapted
for children and young people.

Article 25 of the CRC sets requirements for oversight of the
situation for children who are receiving treatment within

the health service or in alternative care. This oversight must
monitor whether or not the service being provided to the child
meets the requirements of Article 39 of the CRC which states
that rehabilitation of the child "shall take place in an environ-
ment which fosters the health, self-respect and dignity of

the child".

The fundamental principles of the CRC
must form the basis of all cases

The principle of the best interests of the child is embodied
in the CRC's Article 3, item 1, which implies that the best
interests of the child must be a fundamental consideration
in all cases affecting children.

Where force is used against children, a separate assessment
of the best interests of the child must always be made. As-
sessments must also be conducted in the case of groups: for
example, to determine whether or not the regulations on the
use of force and the application of these regulations are in line
with the principle of the best interests of the child.

In its recommendations to Norway, the UN Committee on the
Rights of the Child expressed concern that "those who are
responsible for safeguarding the best interests of the child

do not always have the sufficient training to make a thorough
assessment of what is in the best interests of the child in eve-
ry single case”" The Committee therefore recommends that
Norway continue with and strengthen its work to ensure that
the best interest of the child is incorporated into all laws and
legal and administrative decision-making processes.

The principle of the child’s right to express his/her views and
be heard in all matters affecting him/her is embodied in Article
12 of the CRC. This implies that children have the right to be
heard in all legal and administrative procedures that affect
them, including where there is use of force. The child must be
given a say in decisions concerning them in accordance with
age and maturity.

In its recommendations to Norway, the UN Committee on the
Rights of the Child expressed concern that the child's right to
be heard has not been completely implemented in situations
where decisions or arrangements affecting the child’s life are
made, particularly in cases concerning the care of the child.
The Committee also expresses regret that where health issues
are concerned, children only have the right to be heard after
the age of 12.

e,
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2.
MENTAL HEALTH CARE
ESTABLISHMENTS




Mental health care
establishments

The Ombudsman visited nine in-patient facilities within
mental health care for children and young people and

had dialogues with children, young people and personnel.
The children/young people we met were between the ages
of 10 and 18. The establishments were located in different
parts of Norway.

We were given access to incident reports and admini-
strative decisions on the use of force in three of the
establishments we visited.

We also retrieved information from the Norwegian

Patient Registry on the number of administrative decisions
on the use of force involving children and young people

in mental healthcare every year, since public statistics

for this do not exist. To obtain further information on the
Supervisory Commissions’ work with children we also
distributed questionnaires to all the commissions.

Legal backdrop

Within health services, the rights of patients, for example the
rights to self-determination and participation are stipulated in
the Patients” and Users’ Rights Act®?, while the use of force is
governed by the Mental Health Care Act™

Controversial regulations

The use of force within mental health care settings has been
and continues to be very controversial. Calls for a revision

of the legislation have long been made. In 2011, the Paulsrud
Committee submitted a public report detailing how the legal
protection and self-determination of patients in mental health
care settings can be better safeguarded.” This has never been
followed up in terms of changes to the law. However, the use
of force against children in mental health care settings was not
covered by the report since the Paulsrud Committee decided
to limit the scope of their report due to a lack of resources.
The Ombudsman was critical of this limitation and voiced

our concerns to the Ministry of Health and Care Services in
connection with the need to report on the situation for
children too.

«The worst part was being held down.

[ couldn’t breat

he or get away-
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The rights of the child:
a lack of visibility

The Mental Health Care Act applies to both adults and children
(those under 18 years of age). The regulations do not suffi-
ciently reflect the special needs and rights of the child. For
example, the legislation does not make it clear that children
represent a vulnerable group in special need of protection
when it comes to personal integrity, and that children have

a limited role in the decisions that are made about them.
Neither have the authorities incorporated into the Act the
fundamental principles of the CRC concerning the best
interests of the child, or the child’s rights to participation and
optimal development. It cannot be taken for granted that these
considerations, designed to safeguard the legal protection of
the child, are common knowledge among personnel in mental
health care settings. It is extremely unfortunate that the CRC's
fundamental principles and the special needs of children

have not been prominently included within the Mental Health
Care Act.

On age thresholds in the
Mental Health Care Act

The special protections afforded children/young people under
the Constitution and by human rights apply to those under 18
years of age and are justified by the fact that children are in

a vulnerable phase of development and thus need especial
protection. This consideration is even more applicable to
vulnerable groups of children in difficult situations.

Pursuant to healthcare legislation, one reaches full age and
legal capacity at the age of 16.”° This is in accordance with

the CRC'’s principle that the child's level of self-determination
should rise in line with his/her age and maturity. However, this
has led to children over the age of 16 being treated like adults
when it comes to use of force. There can be no doubt that
children between the ages of 16 and 18 who have been placed
in a mental health care setting need special protection. When
children over the age of 16 are treated according to the same
set of rules as adults they are not afforded the special protec-
tions to which children are entitled. For example, this entails
that the prohibition of mechanical restraint that is meant to
protect children against severe forms of coercion, does not
apply to children over the age of 16.

For children under 16 years of age, treatment within the
mental health care system is, as a rule, based on parental
consent. This implies that admission is also regarded as
voluntary. For children under 16, this means that in many
cases any use of force by personnel after admission will be
premised on parental consent. The consequence of this is that
there is an insufficient requirement to weigh the child's case
against the strict conditions in place for the protection

of personal integrity.

However, this is not the case for all interventions involving
force against children younger than 16. The interventions that
always require an administrative decision are: segregation,
searching rooms and property, body searches, confiscation of
property and use of force.

Children between the ages of 12 and 16 can oppose admis-
sion and can then bring their case before the Supervisory
Commission with their own lawyer. However, full rights as a
party will not be granted.

Children under 12 years of age have no such opportunities
to appeal and are thus completely at the mercy of their
parents’ judgement.

Pursuant to Article 12 of the CRC, a child has the right to
express his/her views and to be heard, and for his/her views
to be given due weight in accordance with age and maturity.
Pursuant to the Children Act, the child shall be heard from the
age of 7. The Patients” and Users’ Act stipulates that children
be allowed to express their views on matters pertaining to
their own health from the age of 12. Thus, the provisions of
healthcare legislation afford the child weaker participation
rights than the more general regulations.

The Ombudsman is critical of the fact that the threshold for
children to be heard regarding health matters is set at 12
years of age, whereas in other legislation the threshold is 7.
In the concluding observations from the UN Committee on the
Rights of the Child, the Committee recommends that Norway
continue to work towards harmonizing Norwegian law with
the CRC."” One of the three areas highlighted by the Committee
is, notably, the child's right to be heard in health matters.

The Ombudsman has, on several occasions, asked the
Ministry of Health and Care Services to follow up on
this, but so far the response has been that it has not
been possible to prioritize this work.”
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Summary of the legal basis
for the use of force in
mental health care establishments

The regulations that provide the legal basis for the use of
force during stays in residential mental health care establish-
ments are found in Chapter 4 of the Mental Health Care Act.
The types of force that are permissible are stipulated in
separate legal provisions. This entails that a parliamentary
majority has come to a decision regarding the types of force
that are acceptable within mental health care establishments
in Norway. The rules are further expanded on in a separate
regulation.”

The regulations are constructed differently and use different
terminology. They appear complicated and not very accessible
for the individual patient who has experienced the use of
force. This is especially applicable to children and young
people. The human rights legal authority requirement assumes
that the regulations are accessible and comprehensible, so
that an individual is able to anticipate the kind of situations in
which the use of force may be employed.

The complex regulations result in children being unable
to predict when force may be used or the type of force
that may be used. This constitutes a threat to the child’s
legal protection.

Section 4-2 of the Mental Health Care Act "Protection of
Personal Integrity” forms the principal basis for protection of
the patient against illegal interventions. Residential stays in
mental health care establishments shall, as far as possible, be
organized in such a way that the patient is able to make his/
her own decisions. Even though it is the parents who give
their consent to the admission of children under 16 years of
age, the CRC and the Children Act require that the child has

a say in the decision in accordance with his/her age and
maturity. Force may only be used when strictly necessary.
The Act stipulates that force must be proportionate and states
"..the effect of the intervention must be beneficial to the extent
that it clearly outweighs the disadvantages.” This is in line
with the human rights requirements regarding necessity and
proportionality. These fundamental conditions must form the
basis of all cases involving force in accordance with the
Mental Health Care Act. Below we present a brief summary
of the provisions and permissible types of intervention.
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Section 4-3 Segregation (the patient is kept completely or
partially segregated from the rest of the establishment)

Section 4-4 Treatment without the consent of the patient
(includes involuntary administered medical treatment and
nutrition)

Section 4-5 Restriction of contact with outside world

Section 4-6 Inspection of rooms and possessions and bodily
searches

Section 4-7 Seizure of property

Section 4-8 Use of coercive means in institutions for
in-patients:

a) Mechanical coercive means which hamper the patient’s
freedom of movement, including belts and straps and

clothing specially designed to prevent injury

b) Detention for a short period of time behind a locked or
closed door without a staff member present

c) Single doses of medicines with a short-term effect for the
purpose of calming or anaesthetizing the patient

d) Briefly holding the patient fast

Children in
mental health care

Figures from the Norwegian Board
of Health Supervision show that in
2014, approximately 55,000 children
and young people received treatment

within the pediatric mental health ;
care system. /

This is equivalent to 5% of the population under the age of 18.
The figures show that treatment is mainly polyclinic-based,
while 5% were admitted to in-patient facilities. Based on

this, the number of children and young people admitted to
in-patient mental health care facilities amounts to between
2500 and 3000 per year, but there are not precise figures

to support this.?°

The most common reasons for referral for children in mental
healthcare are suspected depression, anxiety or ADHD.#

In terms of children in in-patient facilities, there are no equiva-
lent figures for the most prevalent conditions, but from what
personnel told us, depression, anxiety, self-harming and risk
of suicide are common. There are also many cases of eating
disorders and psychoses.

There are no accurate figures detailing how many children
in mental health care are receiving help from Child Welfare
Services. Figures from the Norwegian Board of Health
Supervision do however indicate that the percentage of
children receiving assistance from Child Welfare Services
is higher in establishments than it is among children in out-
patient treatment.?? One study shows that in 2005, between
20% and 30% of children admitted to pediatric mental health
care wards were in contact with Child Welfare Services.?
Ten years later, our impression is that an extremely high
number of the children admitted to in-patient facilities are
in unstable care situations. Many of the establishments we
visited gave us feedback about this. The manager of one
establishment told us that around 80% of the children were
in contact with Child Welfare Services and continued "the
care they get at home is either inadequate or suffocating.”

The vast majority who are admitted to in-patient facilities are
there on a voluntary basis, often with parental consent. For a
small minority, their admission was involuntary.? Every year,
the health authorities present statistics showing the number of
administrative decisions made on the use of force in relation

to adults admitted to mental health care establishments over
the previous year. No equivalent figures are ever presented in
relation to the number of administrative decisions on the use
of force involving children and young people. Consequently,
the Ombudsman contacted the Norwegian Board of Health
Supervision and the Norwegian Patient Registry (NPR) and
asked for a summary of administrative decisions on the use of
force involving children and young people, pursuant to Chapter
4 of the Mental Health Care Act. When we received the figures,
the NPR stressed that there was some uncertainty attached to
whether or not the figures represented the full picture and, in
view of this, advised caution when using the figures.

The figures from NPR show that in 2014 there were approx-
imately 570 administrative decisions on the use of force
involving young people between the ages of 16 and 18, while
the number of administrative decisions on the use of force
involving children under 16 years of age was 226. These were
administrative decisions on the use of force that were taken
while they were living at the establishment. For both age
groups, momentary physical restraint was most prevalent.
For the 16-18 age group, there were 236 administrative
decisions on physical restraint. In second place came room,
property and body searches, with 82 administrative decisions.
The use of mechanical restraints came third (belts) with 55
administrative decisions recorded.

It is disturbing that so many administrative decisions
were made concerning the use of belt restraint on young
people between 16 and 18 years of age.

For one girl aged 17, ten administrative decisions were made
regarding belt restraint in 2014, while another girl aged 16
was the subject of nine such decisions. This highlights that a
few young people are frequently being subjected to the use of
force. This is also reflected in the summary of the number of
administrative decisions on momentary physical restraint: one
girl aged 16 was the subject of 77 administrative decisions on
this, while another experienced 62 such decisions.

For children under 16 years of age, there were 115 admini-
strative decisions on momentary physical restraint. Next
came room inspections and property and body searches (92
administrative decisions). Even though the use of mechanical
restraint is not permissible for children under the age of 16,
there were two administrative decisions on this in 2014.
This is in contravention of the law.?
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Children’'s and young people’s
experiences of force

To find out more about how they experience the use of force,
we spoke to children and young people placed in mental
health care establishments. The children we met had different
experiences with the use of force. Some had experienced
many different forms of force, while others only had limited
experience. The majority of the children/young people had
concerns about involuntary admission to the establishment.

In terms of the use of force in the establishment, they were
most concerned about momentary physical restraint, whether
they had experienced it themselves or had witnessed others
being physically restrained. They also had concerns about the
house rules and being followed around.

Most of the children and young people we met held positive
views about the personnel, but were also distinctly aware of
the differences between the people working at the establish-
ments. Some personnel were stricter than others, thus there
were variations in the things the children/young people were
allowed to do depending on who was on duty. But the majo-
rity of the children/young people stressed that establishment
personnel were good at listening and talking to them.

“The most important thing is that you are

treated like a person...

Girl, 15
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How do the children/
young people define “force™?

«Force is when you have to do
things you don't want to do.»

«Force is being kept somewhere
you don't want to be.»
«Force is being forced to eat»

«Force is something you don't want to do,
something they make you do.»

«Not having the option to leave
when | want t0.»

S~ T

«Locked doors. I'm kind of here
against my will.»

o

«Something that must happen.»

«Someone who's in a stronger position than
you says that you have to do something
even though you don't want to.»

«l think it's when you can't decide for
yourself. Someone makes the decisions
that you're not able to make.»

«Force Is eating food»
«Force is something you can't get away

from. It doesn't have to be physical force,
Just hassle you can't avoid »

Children’s and young people’s
experiences of physical restraint

The majority of the children we spoke to had experienced
momentary physical restraint. The children had different
experiences with physical restraint, some felt that it had
sometimes been necessary, others that it could be
experienced as a violation.

One boy told us that he had been forced to the floor when he
had tried to run away. Afterwards, he understood why he had
been held down on the floor and "ten minutes later it was OK".
He had tried to run away and the personnel were probably
worried that he would hurt himself. Since he understood

why this kind of force was used, he felt it was unnecessary
to talk through the incident with personnel afterwards.

One girl wished the personnel had restrained her in a
different, less violent way. She would have preferred them
to have taken her by the shoulders and spoken calmly to
her. The girl said that the personnel did not have a proper
conversation with her after the incident where she was
held down.

«The worst part was being held down.
| couldn't breathe or get away.»

Girl, 17, restrained during
insertion of a feeding tube

Another group of young people (The Mental Health Pros)
express their views of the mental health care system in a
previous report, stating that they too experience being
subjected to physical restraint as invasive. One young person
said that you quickly stop trusting the people who restrain you
and that trust is not easily regained.? In general, the children/
young people we met agreed that being restrained was easier
when they understood the rationale for it. This would require
that children/young people receive information beforehand,
that their views are heard and that incidents are evaluated
afterwards, together with the child/young person.



Witnessing the physical restraint
of other children/young people

Many of the children had experienced others being
subjected to physical force ([momentary physical restraint)
at the establishment. This had made an impression.

«l saw another girl being dragged into
her room. She shouted that she didn't want
to. It was awful. It was hard to watch. (...)
Nobodly talked to me about it afterwards.»
Girl, 15

An 11-year-old girl found it very difficult when some of the
other children were physically restrained, she felt very sorry
for them. She would usually withdraw into herself when she
got angry. She said that she always started to cry when
someone else was being physically restrained.

«I think they could have done it a bit
differently. Just let them be, don't restrain
them, just comfort them instead. They
could take them into an empty room, and
Just sit and watch them. And | also think
they should hold around them instead of
making them lie on the floor.»

Girl, 1

This would suggest that witnessing others being subjected to
physical restraint can be just as upsetting an experience as
being subjected to it first-hand.
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Involuntary admissions
- being at the mercy of your parents

For most children under 16 years of age, admission is based
on parental consent and is therefore regarded as voluntary.
However, this does not mean that the children experience this
as voluntary. To many of the children we met, force meant
being placed in an establishment against your will.

«Force is when you're made to do
something. | try to tell them that
[ don't want to be here but they

don't listen to me.»

Girl, 11

«Force I1s when kids who don't want to
get admitted are admitted anyway.

Girl, 14

«Force in an Institution is being
admitted against your will.»

Girl, 15

2o

One personnel member told us that the majority of children
under 16 years of age had been talked into admission by their
parents. Most of the children did not want to be admitted but
had gone along with it because it was what their parents
wanted. Often it was advised by a doctor or a psychologist.
Personnel spent a lot of time explaining to and persuading the
children that it was important for them to be at the establish-
ment and get help. This could explain why the majority of the
children said that they did not want to be admitted but changed
their minds later on.

«It was mum and dad who decided.
I didn’t have the heart to refuse;
they get so sad and worried.»

Boy, 16

Children experience
"house rules” as force

All the establishments we visited had written house rules,
apart from one. All the establishments also had a fixed curfew
that dictated when children had to return to their rooms in the
evening. The majority of the children found this completely
acceptable. Examples of other written and unwritten house ru-
les included bans on sitting on hallway floors, closing the door
while in someone else’s room, lying on the sofa, talking about
illness in communal areas or standing next to the toaster.
There were also rules concerning time limits for visits from
friends and family.

The Ombudsman believes that house rules are an important
factor when addressing the use of force against children/
young people. Firstly, the subject of house rules often arose
during conversations with the children/young people. Many of
the children/young people in establishments experience harsh
restrictions in their everyday lives due to extensive house
rules. Secondly, situations frequently arose in which defini-
tions became blurred in terms of what constituted a house
rule, formed part of a voluntary treatment plan, or an incident
involving the use of force for which an administrative decision
on the use of force is required.

Opinions about the house rules differed. Some did not bother
about them, others thought the rules were reasonable, while
still others felt that the rules were too numerous and too strict.

«Completely normal things
are really restricted.»

Girl, 16

One common house rule involved confiscating mobile pho-
nes at bedtime. All the establishments we visited confiscated
phones at either 10 pm or 11 pm, with the exception of one
establishment at which the children were instead encouraged
to limit their use of mobiles. Most of the residents found this
unacceptable and some of them experienced it as force.

For establishments to confiscate mobile phones, an adminis-
trative decision has to be made concerning the confiscation

for young people over the age of 16. For children under 16,
parental consent for the confiscation is sufficient. However,
during the project, we observed that the establishments rarely
made an administrative decision on this regardless of whether
the resident was under or over 16 years of age. A couple of
personnel members admitted they were aware of “operating in
a grey area” when they confiscated mobile phones at bedtime.

Having house rules in an establishment is not necessarily

a bad thing. The Ombudsman sees that it may be useful to
have some concrete rules to relate to where a large number
of people are living together in a limited space. Furthermore,
setting boundaries is part of the duty of care that arises when
children/young people live together in an establishment. Ho-
wever, it was interesting to note that so many of the children
experienced house rules as a form of coercion.

Actions that are not defined as force in legislation are
defined and perceived by the children as precisely that.

Locked doors

Another issue is whether or not it is necessary to lock the
doors, the extent to which this is actually assessed and
whether or not children/young people are heard in this regard.
Undoubtedly, restricting free movement within the establish-
ments is a form of force. At the same time, the majority of

the children have been placed on a voluntary basis and locked
doors would therefore require special grounds. The children/
young people were concerned about the locked doors on the
wards. One girl clearly expressed that she experienced this

as "claustrophobic”.

«l don't like being here at the weekends.
The locked front doors make me feel
claustrophobic.»

Girl, 16

We visited an establishment that did not lock its doors.
Normally emergency placement and assessment establish-
ments have locked doors. At this establishment, the children
could walk out if they wanted to, or climb out of the windows.
The ward was located on the ground floor but the children
rarely left the establishment of their own accord. Upon
admission, the personnel clearly stated that even though the
children had the option to leave whenever they wanted, they
were encouraged not to leave the ward. Personnel stressed
the importance of the children remaining inside the establish-
ment for their own good.

It was difficult to ascertain why almost all establishments
chose to lock their doors when one establishment with an
open doors policy did not have any problem in terms of
children/young people running away. The Ombudsman has

no grounds for saying that the other establishments are
misjudging the children/young people at their establishments.
However, it is interesting to note that establishments that treat
the same type of patients are evaluating circumstances and
associated security measures in such disparate ways.
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Is following coercive
or part of the treatment?

Many of the children we talked to were concerned about being
followed around after admission and many experienced this
as a violation. Following entails personnel at the establish-
ment maintaining constant “visual contact with the patient.”?’
For example, it could involve following the child around or
accompanying them into the bathroom. No separate admini-
strative decision has to be made regarding this visual contact
with the patient because it forms part of the treatment.
However, many children experienced being followed around
or supervised against their will as a form of coercion.

The human rights requirement concerning a clear legal basis
for the use of force is based on the individual's ability to
foresee the kind of situations in which force may be used.
This is important both for the person being subjected to force
and the person exercising that force. Personnel told us that
they feel it can be difficult to distinguish between measures
that are part of a treatment plan and measures in the grey
area, and for which, strictly speaking, administrative decisions
on the use of force should be made. This was found to

be particularly problematic in relation to following a patient.

There may be good grounds to follow a child who has been
admitted. He/she could be a suicide risk, or in some other
way a danger to him/herself or others. Children with eating
disorders are especially closely observed and monitored by
personnel. In addition to close observation during mealtimes,
personnel will check that they are eating according to their
meal plan and will not allow them to be alone during the first
30 minutes after the meal or to go the toilet unaccompanied.
This is to prevent the child/young person from vomiting the
food they have eaten or exercising to burn calories.

«You don't need that much space
to do a few sit-ups or other
strength training exercises.

Personnel member

The children expressed that they experienced being followed
around as extremely invasive.

«Not being able to go to the toilet when
you want. You feel like a big part of your
freedom has been taken away.»

Girl, 16
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One boy told us that he had stopped going for walks because
he was never allowed to go outside by himself. He could not
bear to be followed so he just stopped going outside. Several
children/young people also experienced repeated inspections
during the night. Room doors were opened and they were
searched by the personnel on duty. Although personnel tried
to carry out this procedure considerately, the children/young
people found the experience disturbing and uncomfortable.
One boy was woken up on average four times a night by a
person standing in the doorway of his room.

«They bugged me With questions (jke

are you sleeping?’

and ‘what are you doing?>

Boy, 17

Although the Mental Health Care Act does not require
an administrative decision on following patients,

it should not be assumed that this is in line with our
human rights obligations.

It is clear that children experience this practice as both
invasive and an infringement of their freedom. The degree of
interference with the child's/young person’s personal integrity
indicates that a concrete assessment of the necessity of this
practice is required in addition to examining whether or not

it constitutes a proportionate measure for patients. This
assessment must also retain the CRC's fundamental principles
regarding the best interests of the child as a core considera-
tion and ensure that the child's right to be heard is respected.
For such an invasive measure, the assessment should be
verifiable via supervision and opportunities to submit
complaints.

Where Is the system failing?

Major gaps in
the knowledge platform

Comprehensive knowledge about the use of force is a key
factor in preventing unnecessary force against children and
young people in the mental health care system. In the project’s
initial phases we were unable to find a general summary of
administrative decisions on the use of force against children/
young people.

We also experienced a lack of knowledge in terms of how
force should be employed and implemented in relation to
children/young people who have been admitted to mental
health care establishments.

In addition, we know very little about how children experience
the use of force within the mental health care system. The
majority of the people we spoke to referred to the research
report "The use of force in mental health emergency response
units for young people” which examined the use of force in
certain mental health care establishments for children and
young people.? In the report, the researchers stress that
there is a lack of knowledge about the use of force against
children in the mental health care system and recommend
further investigation and research. Some experiences from
the children and young people themselves are found in the
report from 2014 mentioned earlier, in which a group of young
people calling themselves the "Mental Health Pros” conveyed
their experiences of the use of force.?

The Ombudsman'’s request to the Norwegian Patient Registry
(NPR) revealed unacceptable statistics on the use of force
against children and young people. As mentioned previously,
NPR stressed that the figures should be used with caution
due to the uncertainty connected to the quality and compre-
hensiveness of the administrative decisions that have been
recorded. This would surely suggest that the figures reported
to the healthcare authorities are not sufficiently accurate. The
central health authorities must therefore not be in possession
of the full picture when it comes to the scope of the use of
force in the mental health care system.

The use of force against children and young people is
far-reaching and can have serious consequences. Human
rights therefore set requirements for authorities in terms of
employing tools to counter the use of force. Sufficient
expertise in the use of force is one such tool. If the use of
force is not made visible, for example by making its scope
common knowledge, this alone may lower levels of awareness
about children being subjected to force and thus effectively

conceal the reality. Significant criticism has been levelled at
the use of force within mental health care as a whole®*® and
there is little reason to believe that the situation for children
is any better.

The Ombudsman is concerned about the lack of knowledge
about the use of force against children in the mental health
care system and we call for more insight into: the scope of
the use of force against children, the effectiveness of the
regulations, children’s experiences of force and its effects

on children placed in mental health care establishments. The
existence of sound, up-to-date knowledge/information about
how children experience the use of force and the adequacy of
the regulations and their application is of vital importance for
the wellbeing of children.

The Ombudsman calls on the Ministry of Health and Care
Services to immediately implement measures to secure the
necessary knowledge about the scope of the use of force
against children in the mental health care system. The
Ministry must also take the initiative in conducting further
research into the use of force against children in the mental
health care system to ensure that force is only used when
strictly necessary.

Problematic age thresholds

The legal backdrop raises questions about the age thresholds
stipulated by the Mental Health Care Act. This is particularly
the case with the use of force. Children and young people are
at a vulnerable stage of development and both the Constitution
and the CRC stipulate that their personal integrity requires
special protection. Children and young people who have been
placed in a mental health care establishment are in a situation
where they are especially vulnerable.

The question is whether or not the regulations are sufficiently
upholding the child’s/young person’s right to special protection
of his/her personal integrity, and whether the principles of the
best interests of the child and the right to participation can be
sufficiently safeguarded given that they are not discernible
within the regulations. Children’'s and young people’s experi-
ences of involuntary admission clearly show that being at the
mercy of parental authority is not as unproblematic as the
formulation of the regulations would seem to suggest.

One of the problems is that young people

over the age of 16 are treated like adults.

Another is that the treatment of children

under 16 is to a large extent based on the
& wishes of the parents. .
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If a child and his/her parents disagree about placement in an
in-patient facility, it is the parents who will have the final say.
Children under 12 are also unable to appeal against admission.
Children between 12 and 16 years of age may appeal, but the
feedback the Ombudsman received from personnel was that
they found it difficult to know how much objection there had to
be before the Supervisory Commission should be contacted.

The Ombudsman is concerned about the legal protection of
children and young people in the mental health care system
and we believe that the Ministry of Health and Care Services
should assess whether or not the age thresholds in the Mental
Health Care Act are in line with the rights of the child in
accordance with the CRC.

Major differences
and disparate cultures

During the project, we found major differences among the
various mental health care establishments for children and
young people. This was in relation to how the establishments
work with the children, different rules and routines, and, not
least, major differences in the establishments’ focus on the
use of force.

In some of the establishments people felt that it was rarely
necessary to use force; they worked actively and purposefully
towards preventing the use of force. At other establishments,
force was used more frequently. Our experience was that

the frequency with which force was used was often related
to the establishment's level of awareness around the issue.
The Ombudsman finds it worrying that, in addition to finding
different levels of awareness, we also found relatively major
variations in perceptions of how the regulations should be put
into practice.

Momentary physical restraint

Experiences from the project show that momentary physical

restraint is the compulsory measure that is most often used.”!
Despite significant use of momentary physical restraint, there
has been little debate about the kind of challenges and profes-
sional concerns that may be connected to this form of force.*

Momentary physical restraint may be used to prevent a child
being a danger to themselves or to someone else, or causing
significant material damage. It borders on cases where the
aim of such restraint is care and boundary-setting, is not very
invasive, and the patient offers little resistance, for example,
when a child exhibits little or no resistance to being led into
his/her room.*
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Human rights require both that the force being exercised be
foreseeable and that the necessity of the use of force must be
judged to be strictly necessary. Personnel should therefore
have a high level of awareness about the nature of momentary
physical restraint. In meetings with personnel, we found that
the establishments have varying definitions of momentary
physical restraint. There is not always an administrative deci-
sion in place when a child is restrained. Some establishments
come to administrative decisions as soon as they have to
restrain a child/young person; others interpret the rules to
mean that they can restrain a child/young person for a given
number of minutes before an administrative decision is
required.

Both through dialogues with personnel and our own
access to information, we got the impression that
there are varying interpretations of what is meant by
“momentary physical restraint”.

"Momentary” is understood to mean anything from a couple

of minutes up to 20 minutes. Experiences also show that
momentary physical restraint is often seen as necessary with
children/young people who have eating disorders. If the child/
young person refuses or is unable to feed him/herself during
mealtimes, the doctor may decide to have a feeding tube
inserted in the child's/young person’s nose. The establish-
ment thus comes to an administrative decision on momentary
physical restraint where this is necessary in order to insert
the tube. One of the use of force incident reports described an
episode involving physical restraint during insertion of a feed-
ing tube that lasted approximately 70 minutes. Another inci-
dent report showed 15 administrative decisions on momentary
physical restraint concerning the same girl within a one-month
period. Many of these administrative decisions were made on
the same day. Figures from the Norwegian Patient Registry
(NPR) showed one 16-year-old girl being subjected to restraint
150 times during the course of 2014.

The personnel we spoke to said that a number of dilemmas
arise when momentary physical restraint takes place. Firstly,
it is difficult to know when the restraint should be categorized
as care-giving and boundary-setting and when it goes beyond
that to what the law defines as force. At one establishment, a
personnel member told us that they do not keep records on
ordinary boundary-setting in the form of restraint because
often it is the parents who restrain the child while the per-
sonnel administer treatment (feed the child via the feeding
tube). Through our access to information, we found that one
establishment keeps separate "boundary-setting records” that
were often referred to in the administrative decision on the
use of force. These records often describe what happened
prior to the restraint and contain the actual assessment of
whether or not other measures were attempted and deemed

unsuccessful. These records were however not accessible to
personnel unless they specifically requested to see them.

As previously mentioned, we sent out questionnaires to all
the Supervisory Commissions in Norway. One commission
pointed out that the line between “boundary-setting” and
momentary physical restraint as method of enforcement can
often be crossed.* The head of the commission wrote that
this is a challenge that the commission has been monitoring.
However, we know little about the extent to which the other
commissions share this concern.

The dilemmas connected to physical restraint and setting
boundaries are supported by research showing significant
variation among pediatric mental health emergency wards
within the mental health care system for young people, both
in terms of scope and the type of enforcement measures
employed.® A small number of young people were subjected
to force extremely frequently, all of whom were girls who had
issues related to eating disorders or self-harming.

On the basis of this, it would be natural to assume that
many incidents involving force take place for which no
administrative decision on the use of force is recorded.

Practices seem to vary from one establishment to another.
This is not in line with the requirement for predictability and
indicates that assessment of what is deemed as necessary
varies too widely. It is also important that both the nature of
the previously tried measures and the assessment of what is
necessary and proportionate are stated in the administrative
decisions, so that these can be reviewed by the supervisory
authorities.

The Ombudsman is concerned that the variations in the use
of force could signal excessive use of force against children/
young people in some establishments and that variable
practice may indicate that the legal protection of children is
not being adequately upheld. It is necessary to continuously
monitor the underlying reasons for the use of force in esta-
blishments and to ensure that personnel are well aware of
when they are allowed to use force and when they are not.
The regulations’ definition of momentary physical restraint
may be problematic when seen in the context of special
protection of the child's personal integrity. The Ombudsman
therefore deems it necessary that the health authorities
specify the difference between momentary physical restraint
and setting boundaries.
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What needs to happen to
minimise the use of force?

The Ombudsman was keen to identify the characteristics of an
establishment that employs minimal force. Personnel at one
of the establishments where force was not often used told us
that the most important factor is probably the employees, that
they have enough time and are confident in their position,
something which in turn leads to less frequent use of force.
This, in addition to safe procedures, means that they are
always two steps ahead and can more easily avoid the kind

of situations that can trigger the use of force.

Knowledge about children
and professional confidence

Although the regulations allow for significant doubt and
variations in practice, we saw some evidence of competent
personnel, professional confidence and awareness around the
use of force compensating for this. In the establishments that
allow room for discussion, evaluation and training on diffe-
rent situations where force may need to be used, this leads

to a level of assurance that is preventative in itself. Both the
children/young people and the personnel we met agreed that
adults having time to get to know the children/young people
and talk to them is a key factor in minimizing the use of force.
Personnel told us that adequate resources were essential,
both in terms of the number of employees, qualified personnel
and opportunities for training in the use of force and preventa-
tive methods. These findings concur with research on adults in
mental health care settings, which among other things shows
that guidance, communal reflection and working on attitudes
and skills can have a preventative effect on the use of force.*

The Ombudsman sees a lot of potential in learning

from the experiences of establishments that have a
heightened awareness of how they use of force so
that other establishments can follow suit.

The positive experiences found in establishments with a
high-level of awareness around the use of force against
children/young people can be collated and made more
accessible. It would be useful to create a handbook on how
establishments can work preventatively in relation to the use
of force against children/young people.
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Good communication
with the children

Article 12 of the CRC states that the child has the right to be
heard in matters affecting him/her. Knowledge about how the
child experiences the situation will be instrumental in finding
the most appropriate solution.

One establishment we visited usually tried to talk to the
children/young people prior to their admission. This conver-
sation, helped to prepare the child/young person for coming
to the establishment. In the case of planned admissions, the
establishment's personnel also tried to visit the child/young
person in his/her home environment. The personnel felt that
such preparation could help the child/young person under-
stand why he/she was being admitted and thereby prevent
resistance.

We also witnessed that breaching the house rules can lead
to situations that escalate to the point where personnel
conclude that the use of force is necessary. We find this
alarming. Two establishments we spoke to have done away
with written house rules precisely for this reason.

«We had house rules with umpteen
points but after a while there was a rule
for everything. It turned into a vicious
circle because it led to the use of force
for breaking the house rules.»

Member of personnel at one of the establishments

The establishment’'s management and employees had in this
case worked to cut down on the use of force. This was pro-
bably the reason personnel noticed this negative development
and discontinued the practice of observing written rules. The
other establishment we visited got rid of their house rules
altogether. Instead of using time on boundaries and rules, the
establishment concentrated on giving each child his/her own
personally customized treatment plan. The parents were also
included in the treatment plan along with the child. Taken as

a whole, this led to a 90% reduction in the use of force.’”

Very few of the children we spoke to had experienced having
any say in the house rules, something they said they really
wanted. Involving children/young people in formulating the
rules they have to follow can prevent the use of force. When
they get more information about what happens inside an
establishment and are allowed to influence or change the
house rules, this in itself may contribute to preventing the use
of force. Being allowed to participate in working out the rules
also lowers levels of frustration about the rules. In this way,
children/young people are able to experience a higher level of
involvement in shaping their everyday lives.

Opportunity to influence
personal treatment plans
can prevent the use of force

All patients must have a treatment plan that describes how
their treatment will take place. During our meetings with
children/young people we asked them if the treatment plan
included their wishes in relation to what they would like
personnel to do when a child/young person is having a difficult
time. We asked this because we thought it might tell us some-
thing about the establishment's preventative efforts in terms

of the use of force on an individual level.

Many of the children told us that they had spoken to their
therapist about how they would like difficult situations to be
resolved and therefore believed that personnel knew exactly
what they needed in the event of a difficult situation. However,
this was not the case for all the young people. Where the
establishment included this information in their treatment
plans, it was not formalized and was not something any of the
children had been involved in formulating.

The children we spoke to had generally had little to no influ-
ence on their own treatment. Several of them would have

liked a say on their own treatment. We are not excluding the
possibility that personnel may have been under the impression
that a child had been given a chance to express his/her views
but that the child him/herself had not experienced things that
way. The Ombudsman believes that it is important to ensure
that Article 12 of the CRC becomes incorporated into the
establishments’ working practices so that the use of force may
be prevented through the participation of the children/young
people. In that event, one of the measures could be to make
sure that the child him/herself is allowed to participate in
formulating his/her own treatment plan, particularly in relation
to the issue of how the establishment should manage any
difficult situations involving the child/young person.
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Monitoring the use of
force in mental health care
establishments

Human rights set requirements for effectively monitoring that
the conditions for the use of force are being adhered to in
practice. The supervisory authority must have access to

the information required to be able to uncover irregularities
and have the means to put a stop to any illegal practices.

The supervisory system must be accessible to the individual.
This implies a requirement for an efficient supervisory and
complaints system.

Supervisory and complaints systems
in mental health care

It is the duty of the Supervisory Commission to monitor the
welfare of patients. The commission may take on cases on

its own initiative or in connection with a complaint by a patient
or his/her next-of-kin. Each commission must consist of a
legal advisor, a doctor and two other members representing
the patient’s side. The Supervisory Commissions must have
access to all information they deem necessary and visit
in-patient facilities at least once a month and other establish-
ments at least four times a year.*®

During inspections, the commissions review the establish-
ments’ use of force incident reports but can also decide if they
need more detailed information, for example, administrative
decisions on the use of force. The establishments’ reporting
procedures for the use of force are extremely brief while
records of actual administrative decisions are more detailed.
The patient or his/her next-of-kin may appeal to the Super-
visory Commission against administrative decisions.

The regulations do not include any special rules for children
and young people. It is up to the Supervisory Commissions
themselves to decide whether or not they will talk to the
children.

«The Supervisory Commissions see

the children gs small adults.» Employee

34

When the Ombudsman sent out questionnaires to all of
Norway's 52 Supervisory Commissions, 34 Supervisory
Commissions provided some feedback, while 19 answered
all the questions in the questionnaire.”

The majority of the Supervisory Commissions that responded
said that they tried to talk to all the children who were admitted
regardless of whether or not they had submitted a complaint.
Three Commissions stated that they only talked to children who
were admitted after their last visit, or where the child/young
person had complained about different administrative decisions
related to the use of force. Almost half the respondents talked
to children under the age of 12, while the other half answered
that they only talked to children under 12 when they wanted to
make a complaint (despite the fact that children under 12 do not
have the right to submit complaints).

Most of the children we met had received information about the
Supervisory Commission but we also met several children who
had not heard about the Commission prior to speaking to us. In
the questionnaire, half the Supervisory Commissions answered
that children received sufficient information about the
Supervisory Commission.

«...there should be informational material
designed for children and young people,
the Supervisory Commission and its
responsibilities and work tasks are
not necessarily easily accessible for
most of them.

Head of one of the Supervisory Commissions

During the project, we saw variations in the levels of
involvement of the Supervisory Commissions.

«The Supervisory Commission does
not talk to the children on its own initiative.
The Commission is here for 10 minutes
and then they leave. They could
quite easily have been more active
but they trust us.»

Personnel member, in-patient unit

Few complaints from
children/young people

During the Ombudsman’s investigation, it became evident
that very few children and young people submit complaints
about administrative decisions on the use of force. This was
also highlighted by the Supervisory Commissions.“® There
could be many reasons for the low number of complaints. It
could be due to a lack of information about opportunities to
complain, that the complaints procedure seems unfamiliar and
inaccessible, or that children and young people do not believe
there is any point in complaining. As previously mentioned,
we also met personnel who found it difficult to know how
many objections a child/young person had to raise before the
Supervisory Commission should be contacted. The head of
one of the commissions wrote that there is a high threshold
for complaints:

«There are few complaints. This Is
probably due to a number of factors [...).
Many probably complain in real terms
[show resistance/opposition) but this never
reaches the Supervisory Commission in the
form of information that there is an actual
complaint about something.»

During visits to the establishments, we met individual chil-
dren/young people who had complained to the Supervisory
Commission about their admissions. These children/young

people were all extremely satisfied with the meetings they had,

during which they were listened and attended to.

The Ombudsman sees it as encouraging that the children/yo-
ung people who had complained to the Supervisory Commis-
sion were satisfied with the way in which they had been
treated and taken care of. Although this did not involve a large
number of children/young people, it nonetheless indicates
that this arrangement is designed to attend to the needs of the
children/young people. There should therefore be grounds for
putting additional measures in place in terms of opportunities
for children and young people to complain to the Supervi-
sory Commission, for example via additional information and
clearer guidance as to when opposition and protest constitute
grounds for contacting the Commission.

Use of force incident reports
do not supply adequate information

The Ombudsman had access to use of force incident reports
and administrative decisions on the use of force in three
establishments to ascertain how they record administrative
decisions and to be able to compare these with the recording
of use of force incident reports and administrative decisions
within Child Welfare Services. Furthermore, reviewing the
incident reports and administrative decisions was important
in ascertaining the nature of other measures that were tried
prior to the incident involving the use of force, and the extent
to which the child had the opportunity to express his/her
views on the use of force.

The necessity requirement implies that an assessment of
proportionality must be made in terms of the needs of society
and the invasiveness of the measure for the individual.

The use of force is not permissible if
the same result may be achieved
through other, less invasive means.

Establishments within mental health care are obligated to re-
cord administrative decisions on compulsory examinations and
treatments, enforcement measures, and segregation in special
incident reports. There is however no formal requirement in
terms of how the Supervisory Commissions have to review
these records.” On reviewing use of force incident reports, it
is natural for the Supervisory Commission to check that the
information stated in the records is in accordance with the
administrative decision reached but no requirement has been
set in relation to this.

Based on our access to the information, it would appear that
the establishments are relatively conscientious in terms of
recording incident reports and administrative decisions.

However, the content of the incident reports on the use of
force that the Ombudsman reviewed was extremely brief and
did not provide an adequate basis to assess the necessity of
the use of force. The administrative decisions were generally
standard administrative decisions in which the conditions
were repeated, often without a description of the situation

or the extent to which other measures had been tried and
deemed unsatisfactory. The Supervisory Commission will find
it difficult to assemble a complete picture of the situation from
these records. It is possible that more detailed descriptions of
situations are to be found in the children’s personal records
where administrative decisions are also logged but the
Supervisory Commission does not have access to these
records unless they specifically request to see them.
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The Ombudsman believes that questions should be asked
about several factors in relation to the supervisory autho-
rity's capability to effectively monitor the legal protection of
children with regard to the use of force. Firstly, it is alarming
that some of the children have no knowledge of the Super-
visory Commission and how they can submit a complaint to
it. Secondly, it gives cause for concern that the Supervisory
Commissions hardly speak to the children themselves,
especially when so few children submit complaints about
administrative decisions. And not least, questions should be
asked about the feasibility of the Supervisory Commissions
reviewing the establishment's assessment of the necessity
of the use of force, especially in the light of the limited
information that is to be found in the use of force incident
reports.

The Supervisory Commissions’ work with children/young
people cannot be deemed to satisfy the human rights
requirement to effectively ensure that the use of force
only takes place when strictly necessary.

The children's/young people’s
voices are absent

The Ombudsman'’s impression after their review of the in-
formation is that the child/young person has severely limited
opportunities to express his/her views and/or experience of
situations. The voices of children/young people were comple-
tely absent in the material we reviewed. Contrary to the use
of force incident reports from residential child care establis-
hments, neither the incident reports nor the administrative
decisions were formulated to allow the child/young person to
provide his/her version of the events that took place.

The incident reports only state the legal bases used and

use keywords to describe the incident. In the administrative
decisions, which are supposed to provide a more detailed
description of the incident, the wording and the terms used
are complex. If the child were to be given the opportunity to
comment on the content of an administrative decision, it would
be difficult for him/her to understand both the conditions and
the basis for the administrative decision. It has simply not been
designed to allow the child to be heard.

Example of grounds for administrative decision on the use
of force pursuant to § 4-4 (compulsory treatment) and §
4-8 (momentary physical restraint): "Long-term state of
severe restrictive anorexia and emotional self-regulation
issues, ongoing and apparent pronounced ambivalence”.
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Some establishments use a standard form where they have
to tick off that the patient and next-of-kin have been informed
about the complaints procedure. But there is no space for
the child to agree or disagree with how information has been
presented, state his/her interpretation of the situation or tick
a box to indicate that he/she has been informed about the
complaints procedure and may wish to proceed by submitting
a complaint to the Supervisory Commission.

The Ombudsman believes the supervisory system does not
uphold the child’s right to be heard and that it would be correct
to say that the child's right to be heard is being disregarded
within mental health care for children and young people. We
therefore urge the Ministry of Health and Care Services to
immediately ensure that the Supervisory Commissions uphold
the child's right to be heard. New templates for use of force
incident reports must also be created, including a separate
section that safeguards the child's right to be heard.

In addition, the human rights requirement for efficient moni-
toring of the use of force against children must be met. We
believe that if the CRC's fundamental principles on the best
interest of the child, the child's right to full development and
the child’s right to receive information and be heard were to be
made visible within the regulations, the legal protection of the
child would be better preserved.

Challenges linked to treatment
outside establishments

In line with the general societal trend towards reducing

the use of institutions, the preferred policy within mental
health care is for fewer children to be admitted to in-patient
facilities and instead receive follow-up treatment at poly-
clinics or via mobile mental health services.”2 An example
of a mobile mental health service could be where a child
registered at an in-patient facility receives follow-up super-
vision from personnel concerning the child's daily tasks such
as school, leisure time activities, etc. These are often called
“flexible arena measures”. The challenge associated with
flexible arena measures is akin to the challenge for foster
homes: unclear legal boundaries in terms of permissible
actions in situations where force is necessary.

The regulations on the use of force only apply to establish-
ments. Force exercised as part of measures outside an
establishment is therefore based on criminal law considera-
tions concerning self-defence or the principle of necessity,

or where parental consent has been given. The problem with
exercising force on the basis of parental consent has been
discussed above. In relation to the regulations on self-defence
and the principle of necessity, these do not provide a legal ba-
sis for the use of force but dictate that where there is a danger
to life or health, one may be exempted from punishment for an
act that would otherwise have been punishable.

The Ombudsman visited in-patient facilities that practised
flexible arena measures. The personnel were aware that the
regulations concerning the use of force only applied inside the
establishment and recognized the challenges linked to this. The
issue had been discussed with the Supervisory Commission
and had led to any use of force outside the in-patient facility

- often momentary physical restraint - being recorded. This
was done in an effort to preserve the legal protection of the
child despite insufficient regulation.

Many of the Supervisory Commissions blamed the problems
linked to the use of force outside establishments on the use of
flexible arena measures. The Supervisory Commissions have
no formal role as a complaints body or supervisory autho-
rity for children receiving flexible arena services at home.
Nevertheless, children are still being subjected to the types

of force for which records would have been created inside an
establishment..

«It is difficult to have full oversight
because some uses of force aren't
requlated anywhere. There is therefore
a relatively high chance that there are
hidaden statistics in relation to the use of
force outside in-patient facilities..»

Head of a Supervisory Commission

«..In relation to the use of force without
legal authority, there is no complaints
procedure (beyond the option to appeal
against unwarranted treatment, but
that's really complicated for children
and young people)»

Head of a Supervisory Commission

The Supervisory Commission’s role in treatment outside
the establishment can at best be described as unclear. The
lack of oversight and the child’s lack of opportunities to
complain about the use of force while using flexible arena
services endanger the legal protection of children

in mental health care.

This is also illustrated in a memo from January 2012
requested by the Norwegian Directorate of Health.”* The
Directorate forwarded the memo to the Ministry of Health and
Care Services and recommended that the Ministry implement
measures to amend the regulations. The Ministry of Health and
Care Services have not responded to this request.* The issue
was again raised with the Ministry in an exchange of letters

in 2013. On 17 June 2014, the Ministry of Health and Care
Services replied in a letter that they had discussed the issue in
a meeting with the Directorate and had asked the Directorate
to carry out a more detailed assessment of the options for the
use of force that are available within the current regulations.
This was the Ministry's only involvement in the matter.

In the light of the legislators’ prohibition of the use of force
against adults in similar situations,* it would be inconceivable
for children and young people not to be entitled to the same
level of protection. We believe that the Ministry of Health and
Care Services' lack of involvement in the matter, despite well
justified requests to review the regulations, should be deemed
a breach of the rights of the child, and that an investigation
into regulations and practice in this area should be conducted.
The Ombudsman is not in principle against all forms of force
within this type of measure but we believe this area has to

be regulated and concur with the human rights requirement
concerning legal authority for the use of force.
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A special note on schools

During the project period, the Ombudsman had meetings
with various parties during which we heard accounts of the
extensive use of force in schools. We feel compelled to
mention such a serious state of affairs. Many of the children
were also concerned about this issue. One boy we met,
who was receiving flexible arena services, told us that the
school had used a lot of force, especially physical restraint,
against him.

Aside from situations involving unambiguous self-defence,
exercising force in schools is not permissible. Children, young
people and establishment personnel told the Ombudsman
about severe and extensive force being exercised against indi-
vidual children in schools, including segregation and extensive
use of physical restraint. The use of force sometimes goes on
for long periods of time. Typically it will involve a child with
major challenges, with the school trying to teach the child the
curriculum and offer educational facilities without allocating
the required resources, so that segregation and physical
restraint end up becoming part of the monitoring regime.

The individual child experiencing this is in an extremely
vulnerable position, and this force is often exercised without

a clear therapeutic plan or monitoring. The Ombudsman
believes that the seriousness of this information requires us
to ask the responsible authorities to begin working towards

a closer examination of the use of force in schools.

Flexible arena measures and the use of force in schools are
two areas within which situations may arise that necessitate
the use of unauthorized force. The Ombudsman believes that
one must ensure that the Mental Health Care Act upholds
the legal protection of the child within the context of current
practice, where treatment and follow-up services outside of
the establishment are more commonplace.
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Conclusion and recommendations

The regulations on the use of force in mental health care do
not reflect the special rights and needs of the child to any
significant degree. It is extremely unfortunate that the CRC's
fundamental principles and the special needs of the child
have not been rendered visible within the regulations. The
Ombudsman believes that the age thresholds in the Mental
Health Care Act are not in line with the rights of the child
pursuant to the CRC.

We are also concerned about the lack of knowledge about the
use of force against children in mental health care and call for
a higher level of awareness around the use of force against
children/young people.

Although the regulations allow for significant doubt and
variations in practice, we saw some evidence of competent
personnel, professional confidence and awareness around
the use of force compensating for this. We have witnessed
significant differences between the various establishments in
relation to how they use force, the personnel’s understanding
of the regulations, the level of focus on preventative work and
how short-term physical restraint is being defined.

Good communication with the children is decisive in pre-
venting the use of force. The children themselves want to

be involved in, amongst other things, developing the house
rules, contributing to their own treatment plans and coming
up with suggestions for how difficult situations should be
managed. The Ombudsman believes that current practice
within mental health care does not guarantee the human
rights requirement for effective monitoring of the use of force
against children. In addition, the supervisory system fails to
uphold the child's right to be heard.

Ogﬁ\a S

The Ombudsman’'s Recommendations

The Ministry of Health and Care Services must
ensure that:

¢ the legal framework for mental health care
for children and young people is revised and
developed with a view to the special needs of
children and their right to protection

e the CRC's fundamental principles are made
visible within the regulations

¢ the use of force outside establishments is
investigated separately

e the required knowledge and expertise regarding
the scope of force against children is in place and
further research is conducted on the use of force
against children in mental health care settings

¢ a handbook on preventative measures in
relation to the use of force is created

* new templates are developed for use of force
incident reports that will ensure the child’s right
to be heard

¢ informational material aimed at children and
explaining complaint procedures and the rights
of the child in this process is created and
disseminated

7
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Residential Child Care
Establishments

The Ombudsman visited five residential child care
establishments where we had dialogues with children/
young people and personnel. The children/young people
we met were aged between 14 and 18. We visited one
residential child care establishment where children are
placed due to conditions in their home environment, one
youth care home, one home for children with behavioural
problems, one commune, and an emergency placement and
assessment establishment. The establishments are located
in different parts of Norway. Most of the children we met
had experienced living in other establishments.

In addition, we exercised our right of access and requested
access to use of force incident reports, administrative
decisions on the use of force and associated complaints.
We also met with three County Governors in different
parts of the country, and spoke to researchers, service
user organisations and professionals, who gave us their
feedback on the issue. Taken as a whole, this material

has expanded the knowledge and overview we had gained
from visiting the establishments.

«l don't think it's OK that they
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Legal backdrop

The special rights of children in the child welfare services
are laid out in the Child Welfare Act. The purpose of the Act is
to ensure that children receive adequate care and grow up in
a safe environment. The regulations concerning the legal
position of a child/young person in the child welfare system
have, in recent decades, gone through an essential overhaul
and current regulations have a completely different level of
awareness of the legal protection of the child than was
previously the case.

The Child Welfare Act applies to everyone under the age of
18, and in some cases up to the age of 23. The principle of the
best interests of the child has been directly incorporated into
the Act and must be the guiding principle for all actions taken
by Child Welfare Services. The principle of the child's right to
be heard has also been incorporated into the Act and must
be taken into account in all decisions made by Child Welfare
Services, including within establishments.*’ Child Welfare
Act's point of departure is that the municipality and the parents
are the parties to the case. However, the child has the right

to be a party in a case from the age of 15. In cases involving
involuntary placement on the basis of the child's behaviour,
the child must always be a party to the case.

Child Welfare Services can come to an administrative decision
on placement outside the home on a number of different gro-
unds. The placement may take place voluntarily or involuntarily
in relation to the parents and/or the child. The background for
the placement may be the child's/young person’s care situation
or his/her behaviour.

Summary of the legal basis for
the use of force in residential
child care establishments

The legal basis for the use of force against children living

in a residential child care establishment is found in the § 5-9
of the Child Welfare Act relating to rights during a stay in

an establishment. The provision ratifies the child's right to
self-determination and freedom of movement and asserts
that compulsory medication, physical punishment, segregation
and the use of mechanical restraints (e.g. belts) are not per-
missible. Aside from this, the Ministry is given the authority
to stipulate additional rules for the use of force in regulations.
Detailed regulations governing the use of force in residential
child care establishments were issued in: "Regulations
concerning rights and the use of force during stays in
residential child care establishments (Rights Regulations).”®

The human rights requirement regarding legal bases
presupposes that permissible types of force should be
apparent from the Act itself. The justification that the use of
force is so invasive for the individual that the onus should

be on the legislator to directly address what types of force
should be allowed, must be given significant weight where-
ver a child/young person is subjected to force. Accordingly,
questions may be asked about whether the provisions in the
Rights Regulations should form part of the Child Welfare Act.
Using force against children is an intervention that can result
in serious violations involving especially vulnerable individuals.
This requires that Parliament itself should assess the issue of
the types of force that should be permissible.

The Rights Regulations stipulate that the purpose of the stay
is to ensure the adequate care, safety and development of the
child/young person. Residents must be treated with respect
for their personal integrity and the preservation of their legal
protection.“The regulations appear easy to understand and
ensure the predictability of the use of force. The fundamental
human rights requirement regarding the necessity of the use
of force is reflected in Section 12, where it is asserted that
force may not be used unless it is necessary and that other
measures must have been tried first.

The premise is that personnel at a residential child care
establishment are not allowed to use any form of physical
force or coercion on children in an establishment.

Section 13 of the Rights Regulations stipulates that force may
nonetheless be used where it is clearly necessary in order

to provide adequate care, or out of consideration for the safety
and wellbeing of others in the establishment. We have presen-
ted a brief summary (below) of the permissible forms of force.

§ 14 Use of force in dangerous situations, physical coercion
and emergency segregation (referred to as “isolation”)

§ 15 Bodily searches

§ 16 Searching rooms and property

§ 17 Confiscation, destruction and transference of property
to the police

§ 18 Monitoring of correspondence

§ 19 Voluntary urine testing

§ 20 Returning a child to an establishment after an escape
attempt

Special rules for children/young people placed in an
establishment due to behavioural issues:

§ 22 Restrictions on movement outside the grounds of the
establishment (limited freedom of movement)

§ 23 Restrictions on visits to the establishment

§ 24 Monitoring electronic communication devices

§ 25 Involuntary urine testing
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Children and
Child Welfare Services

As of 31.12.13, 1246 children were ‘é—:‘M
living in residential child care

establishments in Norway.*°

There are different kinds of child care establishments.
Emergency placement and assessment establishments are
designed for children/young people who need help from Child
Welfare Services outside the home at a moment's notice.
Often, various crises trigger such placements. Children are
not meant to live in establishments for long periods and the
goal is to identify the best solution for the child in the long
run. There are also residential child care establishments in
which children/young people live for longer periods of time.
These establishments are either for children/young people
with serious behavioural problems or those who, for different
reasons, are not able to live at home or in foster homes.

There are different reasons why children/young people live
in residential child care establishments. The reason for the
placement will be significant in terms of the rules and the
types of force that the child/young person may be subjected
to when he/she comes to live in an establishment. There is
expanded access to the use of force in relation to children
who have been placed on the grounds of their behaviour (see
the provisions on the previous page).

Every time a child is subjected to force an incident report
describing the situation must be submitted.”” The number

of use of force incident reports has risen in recent years.
Some children in residential child care establishments are
subjected to a lot of force, while others are not subjected to
any. The most common interventions involving force are the
use of force in dangerous situations, taking urine samples and
searching rooms and property. It is hard to identify the reason
for the rise in the number of use of force incident reports. It
could be to do with changes in routines, better awareness of
the conditions for the use of force and the requirements for
documentation, or perhaps the incidence of the use of force
has simply increased.

When addressing the use of force, specifically in terms of
how one should work preventatively against the use of

force in establishments, an important factor is knowledge

of the child’s background. Both in relation to knowing what
kind of help they need but also how the establishment should
approach the child/young person as part of its work on
preventative measures.
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We met different children who came from different

family backgrounds and whose needs varied. As is the case
in many other arenas through which children pass, residential
child care establishments have a multifaceted picture of who
the child/young person is. The majority of children receive
help from Child Welfare Services due to a lack of care in the
home. This could entail the child being subjected to violence
or witnessing violence, deficient parenting skills, high levels
of conflict in the home, drug or alcohol abuse, or parents who
suffer from mental health conditions.®

For many children force, and particularly physical coercion,
is experienced as frightening and in some cases as another
violation. Against this kind of backdrop, the Ombudsman
believes, a sharper focus on the use of force in residential
child care establishments is required.

Children’s and young people’s
experiences of force

Children's experiences with the use of force formed the core
of this project. Amongst other things, it was important to learn
how children define the word “force”.

«Being held down on the floor,
which annoys me, prison, being forced
to do something you don't want o do,

being locked inside.»

Girl, 16

«Urine samples, getting up early in
the morning, routines, everything is forced.
The whole place is forced.»

Girl, 17

Boy, 16

«They force our moods here too.
For example, if I'm grumpy one day,
they'll take a urine sample, because they
think something's wrong.»

Girl, 16

«Being locked inside - it's irritating.»
Boy, 16

«When someone in a more powerful
position than you does something you
don't want them to do.»

Girl, 14

The children we met had different experiences. Some of
them had only had negative experiences of force, others did
not have any specific experiences of having been subjected
to force, while still others made a distinction between force
that was necessary and force that could have been managed
differently. All the children mentioned that sometimes force
could be necessary. Most of them felt that force can be used
in a positive way. For example, if a child attempts to jump out
of a window, tries to escape or take drugs or alcohol. The
children/young people said that in those situations it was
right for personnel to use force. One girl described necessary
force in connection with the time she tried to escape from an
establishment:

«l was subjected to force once when | tried
to run away. A personnel member ran
after me and held me back. | kicked and he
held me down on the ground until | calmed
down. It had to be done.»

Girl, 15

The children were very aware of which establishments were
good to live in and which were not. This was often connected
to the scope of the use of force but also with how the per-
sonnel behaved and the extent to which the children felt taken
care of and involved.

One girl told us that the most important thing for her about
living in an establishment was to feel at home. The children
also told us how important it was to them to live in a place

at home.»

«l just want fo feel

Girl, 16

where the adults cared about them and had time for them, a
place they felt good about. The personnel told us the same
thing. Research shows that when establishments cannot be
associated with a "normal” home, this can be due in part to the
implementation of multiple interventions involving force and
how these affect relationships between the personnel and the
children.®

Children are in a vulnerable phase of development and are
therefore entitled to special protection. Force may only be
used where it is strictly necessary and the best interests of
the child must be a fundamental consideration. Children in
Child Welfare Services have in addition a history that may
make them especially vulnerable, which is an important factor
in assessing whether force is proportionate in relation to the
individual child/young person. In this context, it is essential

to take seriously the children's/young people’s experiences of
some of the most invasive interventions. Next, we describe the
children's experiences of various interventions involving force.

Searches

The children we met told us that being searched felt especially
invasive; the girls in particular were concerned about how it
felt to be subjected to body searches.

«Nobody told me that | would have
to undress and take a shower while
two personnel members looked on.
They searched my things and | had
to bend down and cough. It was
really embarrassing.»

Girl, 17

Several girls told us that the body searches upon their arrival
at the establishment would have felt less like a violation if
they had been notified in advance that they were going to be
searched. Our findings concur with a study that shows that
body searches, involving the removal of clothes and the taking
of urine samples under the observation of personnel, are
experienced as difficult and violating for young people.>
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Force in dangerous situations

Force in dangerous situations entails the child/young person
being subjected to physical force. It often involves different
methods of being held back or kept physically still, which can
entail the child being held down on the ground while the adult
sits astride them holding their arms tightly. The children/young
people we met during the project had multiple experiences of
the physical use of force.

«I've been held down on the ground a
couple of times. | was being violent so
[ don't know If the personnel could have
done anything else. But it was kind of
wrong that they did it.»

Girl, 16

One 16-year-old boy, who was carried from the establish-
ment’s lounge area to his room, described his experience:

«It was a bit uncomfortable but they
have to do their job. | always knew
that it was going to happen.»

Another boy we met found it frightening and violating to be
restrained or held down on the ground. He described a
situation where he was held down on the ground:

«There was one time | had
to puke because | was so scared.
I'm a human being after all.»

Boy, 16

Some of the children also talked about how difficult it some-
times was when the adults used physical force in different
ways, especially in ways that caused pain.

«Lots of them use force wrongly and
In nasty ways. X Is the strongest.
He is strong when he uses force. He doesn't
understand how serious force i1s.»

Boy, 16
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For many children, physical restraint can be frightening
and feel like a violation. A lot of children equate the use of
physical force to being subjected to violence. This was also
seen in a study that showed that young people experience
feelings of fear and insecurity when subjected to force in
dangerous situations.®

Witnessing physical force

Many of the children we spoke to had seen other residents at
the establishment being subjected to physical force. They told
us that it was a frightening thing to see.

«She smashed the mirror.
['ve never seen anyone freak out like that.
Seriously, | got scared. | didn't know
people could get so angry.»

Girl, 15

This girl experienced the whole situation as frightening, both
seeing another resident get so angry and a member of per-
sonnel having to intervene with physical force. Some of the
young people experienced physical force being used on others
as "normal” because they were used to violence:

«l don't think it was difficult to
see others being subjected to force.
I'm used to violence. It's normal
in my homeland.»

Boy, 16

«I've seen others being held
down on the ground. It was OK.
It was normal to me. Violence was
normal to me.»

Girl, 17

The children’s experiences signal the importance of recogni-
zing that children/young people who witness other residents
being subjected to force, particularly physical force, may need
some follow-up after the event.

Good communication

Many of the children/young people were focused on the
necessity for personnel to treat all the residents equally,
and where they fail to do so, to provide an explanation. We
had feedback from the children/young people that it was
difficult to live in establishments where there were major
variations in the attitudes of the personnel to the use of
force. It is also difficult if personnel treat the children/young
people differently.

«If someone has done something,
and someone else does the same thing,
the first person might end up getting put
In segregation and the other one won't.»

Boy, 15

Many children said that
routines, information and
good relationships with

the adults are important in
preventing the use of force.

Knowing the establishment's routines, and the rights the
children/young people have, contributes to a better under-
standing of daily life at the establishment and lowers
frustration levels among the children/young people.

Similar to children/young people in mental health care,
children/young people in residential child care establishments
are also concerned about house rules. They would like to be
able to have a say about the house rules but this only happens
to varying degrees. Examples of where the children may have
a say include bedtimes and the areas and times within the
establishment where mobile phones may be used.
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Access to use of force
incident reports and
complaints

The Ombudsman used its right of access to information to
gain further insight into record keeping in relation to incidents
involving the use of force and the associated subsequent
processing of complaints. Our review focused on the use of
physical force pursuant to Section 14 of the Rights Regulations
regarding the use of force in dangerous situations. There are
many reasons for this. First and foremost, children experience
physical force as extremely invasive. Secondly, a complicated
balancing act is required between deciding that force was
strictly necessary and the preventative measures that should
have been tried first. At the same time, this is one of the most
frequently cited legal bases.

Force must not be used in excess of the level necessary to
achieve the goal. Strict requirements must be set for the
use of physical force particularly in terms of proportionality
between the level of risk present and the level of force used.
During our review of the information we focused on gaining
a deeper insight into residential child care establishments'
interpretations of Section 14 of the Rights Regulations,

the extent to which the voices of children are reflected in the
incident reports and how the County Governors process the
complaints they receive.

Throughout our review of the information we attempted
to find the answers to two questions in particular:

1. Do the incident reports reflect the provisions in
Section 14 regarding the use of force in dangerous
situations?

2. In what ways are the children involved?

Variations in how the establishments
complete incident reports

To find out whether or not the incident reports reflect the
requirements in section 14 of the Rights Regulations, amongst
other things we looked at the extent to which sufficient
grounds were stated to justify the necessity to use force in
the situation described. In addition, we reviewed whether

the establishments adequately described the other measures
that had been tried prior to the incident, in order to evaluate
whether the requirements of the regulations had been met.
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On the basis of the incident reports alone, it was difficult to
ascertain whether the force that was exercised had actually
been necessary. The incident reports seldom contained
descriptions of other preventative measures that had been
attempted.

The establishments completed use of force incident reports
in different ways. There is a requirement that other measu-
res must be tried or evaluated and found ineffective. A small
number of establishments adequately and clearly described
the other measures that had been attempted prior to the
incident that involved the use of force. Other establishments
did not provide such good descriptions of the other measures
tried and it was therefore difficult to assess whether the use
of force in the situation had actually been necessary. Several
incident reports only described the situation from the moment
the use of force was deemed necessary, after which the use
of force itself was only relatively briefly described.

In some cases, the comments of the children/young people
conveyed that they would have preferred it if personnel had
described the events just prior to the intervention involving
force. The children/young people felt that “freezing” the
description of the situation at the moment when the inter-
vention was in the process of being carried out did not allow
an accurate account of the sequence of events. According
to their comments, important information was not being
conveyed. In addition, some of the children also expressed
the opinion that personnel had gone further than necessary,
thus indicating that the requirement for proportionality had
not been met.

Breaking the rules
- a trigger to use force?

In the use of force incident reports, the catalyst was,
seemingly without exception, either a boundary-setting
situation or a situation in which the child/young person
posed a danger to him/herself or others.

Our review of the information showed that Section 14-type
situations frequently start off as normal boundary-setting,
often connected to the house rules of the establishment.
For example, it could revolve around the fact that there are
rules in place governing bedtime. Such situations can often
be challenging for children/young people, and set specific
requirements in terms of the communication between
personnel and children/young people.

Our access to the information gave us insight into the
necessity for establishments to be given instruction and
regular training in such "boundary-setting situations”.

This could involve training in different specific situations
that personnel may encounter. How can personnel prevent
a difficult situation escalating to the point where it becomes
necessary to use force?

It is also important for residents in establishments to be
involved in evaluating and influencing the house rules. It is
easier to accept rules that one has played a part in creating.
The children/young people we spoke to were concerned about
this. They had experienced varying degrees of opportunity to
influence the house rules. Being part of influencing the rules
at an establishment is instrumental in terms of the child's/
young person's sense of agency over his/her own daily life.
The Ombudsman believes that if children/young people

were allowed to be more involved in influencing and changing
house rules, this may lead to a greater sense of ownership
over the rules and would have a conflict-reducing effect.

Children who are subjected to force
often have mental health problems

Some establishments use force more frequently than others.
Our review of the information revealed, rather surprisingly,
that force at these establishments is used on a minority of
children/young people. Most commonly this means one to
three children were being subjected to the extensive use of
force. These children often had mental health problems and/
or conditions. Self-harming, suicidal tendencies and severe
behavioural problems seemed to be recurring factors among
these children. In other words, where one establishment
frequently uses force, this does not necessarily mean that

a high number of children in the establishments are being
subjected to force. This extensive use of force against
certain children can often be accounted for by the risk to

the child's/young person’s own life or the lives of others.

It is nevertheless relevant to question whether or not other
measures/services could have led to a reduction in the use
of force against these children/young people.

There are some statistics and research studies on children/
young people and the use of force in residential child care.
However, no aggregate survey exists of how many children/
young people have been subjected to force. We know the
number of administrative decisions on the use of force but
not the number of children these decisions applied to. There
is a gap in the statistics here. It is of course important to
know how many children/young people are being subjected
to force, not just the number of incidents involving the use
of force that have taken place. The Ombudsman believes that
an aggregate survey should be conducted into the number
of children who are being subjected to force.

Young children are also being
subjected to physical force

O e

Another important finding is that even the youngest children
in establishments are subjected to physical force. In 2014,
the County Governor of Oslo and Akershus reviewed 2381
incident reports and administrative decisions on the use

of force. For 451 of the entries, the legal basis used was
Section 14 regarding force in dangerous situations. Many of
the entries concerned children younger than 10 years old.>

there were multiple examples of
children as young as 7 - 9 years old
being repeatedly subjected to restraint
over a three-month period.

? Among the cases we had access to,
&

The majority of the contexts had to do with boundary-setting
that developed into situations involving the risk of damage

to property or injury to others. We found significantly fewer
incidences of this at the mental health care establishments,
where better resources and more coordinated staffing worked
preventatively to ensure that boundary-setting situations did
not escalate.

«l don't think it's OK that they
can put me in an arm lock.»

Boy, 7

The Ombudsman can see that the use of force against these
children may have been necessary. Nonetheless, that young
children are being subjected to the extensive use of force
gives cause for concern. Using force is an extremely invasive
measure. When such young children are subjected to the
extensive use of force, it becomes essential to continuously
assess whether the help the child is receiving is meeting his/
her needs, and whether additional measures are required to
minimize the use of force.
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Major differences
and disparate cultures

During the project, the Ombudsman learned that practices
among the establishments in relation to the use of force
vary significantly. A key factor here is the establishments’
awareness around the use of force against children and
their commitment to methods that ensure that children are
subjected as little force as possible.

During our review of the use of force incident reports, we
found major variations in the degree to which establishments
work in a goal-oriented way to counter the use of force. Some
of the establishments were good at describing what they
planned to focus on in their interactions with the children/
young people subsequent to incidents involving the use of
force, other establishments were totally lacking in this
perspective.

The personnel we met told us that the establishments had
different professional methods that they used in more or

less goal-oriented ways. Some of the establishments work
continuously to counter the use of force, provide training

for different situations and conduct evaluations. Other esta-
blishments reported a lack of training opportunities and little
focus on preventative work to counter the use of force. These
establishments expressed a wish for additional resources to
be put towards skills development.

Research into and monitoring of Child Welfare Services has
also demonstrated the presence of major differences and
disparate cultures among the establishments in relation to
the use of force. Definitions of the nature of force, how the
regulations should be interpreted and when force should be
deemed necessary are recurring themes for personnel at the
establishments.” The County Governor's office in Rogaland
addressed this issue in their annual report for 2013 in which
they expressed concern regarding the extensive use of force
in dangerous situations taking place at certain establishments.
In several cases, the County Governor deemed the use of
force to have been illegal.®

The threshold for actions to be “strictly necessary” should
be measured according to the individual child/young person.
This assessment should take into consideration the vulner-
ability of the child, and the best interests of the child must
be a fundamental component of the assessment. Individual
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differences among children do not however justify major
variations between establishments. It is an unconditional
requirement that the use of force must be strictly necessary.
Variations in access to resources, the lack of instruction/
training in or awareness of the use of force are not good
reasons to use force more extensively at some establishments
than at others.

The Ombudsman is concerned that the variations in the
use of force may signal excessive use of force against
children in some establishments.

A continuous focus on the underlying causes for the use of
force in establishments and high levels of awareness among
personnel in relation to when they can use force and when
they cannot are both essential. It is a cause for concern that
establishments are adopting such widely disparate approaches
to the use of force.

What needs to happen
to minimise the use of force?

Interference with personal integrity should only take place
where strictly necessary and requires other methods to be
attempted first. This entails that establishments have to work
systematically to prevent situations that may lead to the use
of force.®”

From the examples above, it is evident that some children/
young people experience the use of force in dangerous
situations as frightening. The previous experiences of the
child/young person contribute to shaping his/her experience
of the use of force. For some individuals, the use of force in
dangerous situations may be experienced as one more viola-
tion. Since children experience this as invasive, it is important
to assess whether or not other measures could have been
implemented and the use of force avoided. It is also important
for force not to become a part of daily life. One study showed
that children experience force as part of everyday life at the
establishment after experiencing the use of force on multiple
occasions over time.*° To prevent this happening, personnel
must have a high level of awareness around the effects of
force on children.

Expertise and
professional confidence

Personnel at residential child care establishments must
employ professional methods in order to avoid the use of
force whenever possible.® Our experience is that imple-
mentation of the regulations varies and that it is essential
that personnel receive regular training and instruction, and
take part in discussions concerning their understanding of
the provisions of the Rights Regulations. Although the regula-
tions are clear, working practices will entail complex profes-
sional deliberation when it comes to deciding whether or not
interventions involving force are necessary in certain cases.

It is important that those charged with implementing the
regulations have the necessary expertise to understand them
and use them in a way that safeguards the legal protection of
the child/young person.

The use of force is a complex and challenging area and
personnel need training in how to handle various situations,
evaluate incidents involving force and discuss issues
connected to the use of force against children/young people.

Training in the different types of situations one may
face makes personnel feel secure and better equipped
to deal with difficult situations without using force.

We met personnel who virtually never had time to work
actively on measures for preventing the use of force.

They told us that it was uncomfortable to encounter a situat-
ion that involved force if they had not received training on it.
Conversely, we also met personnel who had weekly training
on the different situations they may face and who evaluated
every single incident in which force was involved, both with
other personnel members and with the child/young person in
question. The children/young people too felt that personnel
had to receive training on the different kinds of situations
they could encounter and spend time on preventative work.

Knowledge of children’s reaction patterns
- less use of force

As mentioned at the beginning of the chapter, it is important
for personnel to have knowledge/information about the
children/young people in terms of their experiences and

how these may affect them. The children/young people them-

selves say that it is important that personnel in establishments

want to get to know the children/young people and know who
they are.

One boy told us about an experience he had when personnel
did not take into consideration what one young girl had been
through:

«It is not OK for children who have
been abused (o feel threatened.

Girls can experience big men as
threatening, especially when they use force.
It is not OK for them to hold her down
on the ground. She's really small and
she's scared of men.»

Boy, 16

more information about why children who
have been exposed to violence and abuse
react the way they do, the frequency with

Q Personnel say that when they are given
@ which they use force falls dramatically.®

Even after a child/young person, who has previously been
exposed to abuse, is placed in a safe environment he/she can
still react as if he/she is in danger. In an emergency placement
establishment where multiple children in crisis are living, the
surroundings themselves can be a trigger that creates feelings
of insecurity, which puts the child/young person in a state of
alert. Knowledge and understanding about traumatic expe-
riences and recognizing stress in children can contribute to
increased levels of confidence and calm for personnel, and in
turn benefit the child and reduce the use of force.t®

The Ombudsman believes that this demonstrates that an
important component in preventative work is personnel
getting to know the children, gaining knowledge about their
backgrounds and being given information about how difficult
situations should be handled. Working with children who

have been exposed to neglect makes special demands on the
expertise of the personnel. They should have expertise on the
different reaction patterns in children/young people who have
been exposed to abuse or neglect, so that they will be aware
of them and take into consideration the backgrounds of the
children/young people when difficult situations arise.
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Stable working conditions and resources

The Ombudsman received feedback from several personnel
members that reorganisation and inadequate working conditi-
ons, for example cuts in staff numbers due to cutbacks in state
Child Welfare Services, also affect the quality of the work with
children/young people. Such instability affects relations among
the personnel as well as among the children/young people.
The personnel we met told us that professional confidence
and stable working conditions were essential for them to be
able to work actively on issues connected to the use of force.
Frequent use of temporary workers, high turnover and reor-
ganizations provide fewer opportunities to build up a universal
understanding of how force can be avoided. Cutbacks in state
Child Welfare Services lead to downsizing and replacement of
personnel. We are concerned about how this affects working
with the children.

The Ombudsman sees major differences between Child
Welfare Services and mental health care in terms of resources.

Our experience is that there are stricter requirements in
terms of professional expertise and the number of personnel
members per child in mental health care establishments
than in residential child care establishments.

In residential child care establishments the workforce can
be made up of up to 50% unskilled employees.** This would
appear to be extremely problematic, particularly since these
two services are often intended to assist the same children/
young people.

Good communication with
children/young people

We received feedback from both personnel and children/young
people that good communication, and adults who keep a close
eye on the children and care about them seem have a preven-
tative effect on the use of force. All the children/young people
we met were preoccupied with being heard and listened to.
They wanted to be taken seriously during incidents involving
the use of force. Some children/young people told us that it
was harder to understand why personnel had to use force
when they first came to the establishment. As time went on,

it became easier to understand intentions behind the use of
force.

Many of the children said getting adequate information about
the kinds of force that may be used in the establishment and
when they may be used was important. The predictability of
daily life meant a lot to them. This reflects the central nature
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of the human rights requirement regarding predictability.
There is so much to learn, particularly on arriving at an esta-
blishment, and not just in terms of rights and regulations, but
also in relation to getting to know the personnel and the other
children/young people.

Pursuant to the Rights Regulations, personnel and children/
young people have to review incidents involving force in order
to be able to prevent similar incidents occurring in the future,
or handle similar incidents more appropriately. A security/
contingency plan should also be created in relation to how
they should handle similar situations in the future.®® Some

of the personnel mentioned that the use of force incidents
reports in residential child care establishments could be an
appropriate tool for such an evaluative conversation. Others
had a completely different impression because they experi-
enced that children did not have the energy to talk further or
create a plan after going through the incident report.

The Ombudsman also believes that the establishments

should look more closely at the events just prior to the incident
involving force. We learned about situations that did not initially
need to lead to the use of force escalating to the point where
force became necessary. Thus, in these situations, communi-
cation with the children/young people is important.

The Ombudsman is particularly concerned about
children/young people getting the opportunity to
provide feedback on how they would like personnel
to handle difficult situations.

The establishment should evaluate the situation afterwards
together with the child/young person and collaborate on
creating a new plan. The Ombudsman recognizes the
necessity of creating a higher level of awareness in establish-
ments around methods for preventing difficult situations from
escalating.

As things currently stand, we fear that it is the way boundaries
are set for the child/young person that often triggers the use
of force. That witnessing the use of force on others has a
significant effect on children/young people is also some-
thing that should be taken seriously. This particularly applies
to the exercise of physical forms of force such as restraint,
something which some of the children/young people liken to
violence. There are currently very few established routines
for caring for children/young people who have witnessed the
use of force. The Ombudsman finds it alarming that there is
so little knowledge about the effect on children of witnessing
others being subjected to the use of force, when we know the
severe effects on children of witnessing violence.

The children’'s/young people’s
recommendations for prevention

To conclude, we will summarise the children’s/young
people's recommendations for what personnel and
politicians should focus on in their efforts to prevent
the use of force.

The children's/young people’s
recommendations to personnel:

e Everyone working in a residential child care
establishment has to attend training courses on the
use of force.

¢ Personnel must think twice before they use force.

e We should be told what they are saying about us
in the documentation they keep.

¢ Personnel should have more open discussions
than they do now.

¢ Personnel should take the time to get to know us.

¢ Personnel should listen to what we have to say
and actually take it on board.

e |t is important that personnel motivate us.
¢ Personnel must accept our mindsets.

e Show understanding and empathy!

e |t is important that personnel are able to show
their feelings and have a sense of humour.

The children’'s/young people’s
recommendations to politicians:

e Establishments should not mix young people with
drug or alcohol problems with others who do not
have such problems.

¢ No establishment should make you feel like there
are bars on the windows.

e When the Norwegian Directorate for Children,
Youth and Family Affairs is hiring or firing people,
they should talk to the children/young people who
live in the establishment about it first. We know
what we need.
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Monitoring the use of force
In residential child care
establishments

To ensure that the human rights requirements are being met in
practice, human rights demand that the State has an effective
supervisory system in place. An effective supervisory and
complaints system is therefore required. The individual must
have genuine opportunities to submit complaints, necessitating
a complaints system that is accessible and comprehensible to
the individual. The processing of complaints must make spe-
cial provision for its accessibility to children. The supervisory
system must ensure that the CRC's fundamental principles of
the best interest of the child and the child's right to be heard
are upheld. The County Governors must therefore uphold the-
se principles in their own working practices, as well as keep
track of the efforts of the establishments in this regard¢

The County Governor is responsible for monitoring residen-
tial child care establishments and ensuring that children are
being provided with adequate levels of care and treatment.*’
The County Governor is charged with ensuring that the use of
force in establishments is kept within legal frameworks. The
Rights Regulations safeguard legal protections such as record
keeping, individual decision, right to submit complaints and su-
pervision via inspections conducted by the County Governor.
Establishments therefore file comprehensive incident reports
for every incident in which force was used and the County
Governor has to familiarize him/herself with these. The child/
young person must also sign the report as well as tick a box

if he/she wishes to submit a complaint. The County Governor
will process any complaint made by the child, which requires a
written response for each complaint. The establishment has to
inform the individual of his/her right to submit a complaint and
assist any service-user who wishes to submit a complaint.

The County Governor must also monitor that the residential
child care establishment is being properly run and may order
remedial action or shut down operations where this is not the
case. The County Governor must conduct inspections at least
twice a year. For establishments with placements pursuant to
the behavioural articles, the requirement is four visits a year.
The County Governor must ensure that children/young people
in the establishment are given information about the inspec-
tions, including the dates on which they will take place, and
that they are aware that they can contact the County Governor
before and after inspection visits too.
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Children’s relationships with
the County Governor

A prerequisite for the County Governor being able to accurately
monitor whether the children are receiving proper care and
treatment is that the children experience the County Governor
as an authority they can turn to if they feel their rights are not
being upheld.

All of the children/young people we spoke to in residential child
care establishments were familiar with the County Governor.
They also knew they could submit complaints about the use

of force. Some of the children/young people had submitted
complaints, some had not. Several said they had not felt that
they could contact the County Governor's office if something
was wrong, while one of the boys said he definitely felt that he
could contact them if he had a complaint. The children/young
people had varying experiences with the County Governor and
differing views about whether or not it was an authority that
was there for them. Two girls said that they had spoken to the
County Governor's office and that it went just fine:

«We talked to them about the things we
didn't like and the things we liked »

Girl, 16

«l tell them stuff. They just write it
down and say “hmm" and then | don't
hear anything back.»

Girl, 16

In terms of the communication between the County Governor
and the children, we found major differences. Many of the
children gave feedback that they experienced the County
Governor as being there for the adults, not the children. The
number of conversations conducted with children during the
County Governors' inspection visits to establishments has
however increased. In addition, a child-friendly information
brochure has recently been created, designed to explain the
role of the County Governor.¢® Despite the County Governors
getting better at involving children/young people, the Ombuds-
man still believes there is some way to go before children/
young people can feel that the County Governor's office is an
authority that is there for them. If they do not do so already,
County Governors visiting establishments should provide
information about themselves and the function they perform
for children.

Children's voices are seldom heard

Article 12 of the CRC stipulates that children have the right to
express their views on matters affecting them, and that they
should especially be given the opportunity to be heard in
every legal or administrative process concerning them. The
Committee on the Rights of the Child specifies that this provi-
sion, without exception, applies to all relevant procedures that
affect the child.”

Establishments must take administrative decisions and keep
records (incident reports) on the use of force against children.
The purpose of keeping such records is so that the County
Governor is able to assess the extent to which the establish-
ment is upholding the rights of the child. When a use of force
incident report is completed by a personnel member, he/she
must read through it together with the child/young person.
The child/young person must sign the report, comment on it
and, where required, submit a complaint form. Some of the
children/young people we spoke to knew what a use of force
incident report was, others did not.

Some of the personnel we talked to at the establishments said
that going through the incident report with the child was time
consuming and challenging. Most children have little interest
in going through every page of an incident report and most of
the pages are considered irrelevant to the child/young person.
The children/young people are not able to relate to everything
stated in the incident report and they sign the document wit-
hout thinking about making a complaint. But we also met some
personnel who found the use of force incident report to be a
suitable tool; that it ensures that everyone is able to express
their views and is instrumental in personnel talking to the child
about what happened.

After requesting access to the use of force incident reports
and associated complaints, we reviewed this material to get a
closer look at the extent to which children/young people were
being allowed to present their side of an incident where force
was involved. Did the child/young person get his/her views
across? Was the child/young person able to understand the
language used in the incident report? These are key questions
in determining whether Article 12 of the CRC is being upheld.
The questions are also relevant in terms of discerning whether
or not the child has genuine opportunities to make a complaint.

In the complaints, the child often expresses him/herself very
briefly so it can be difficult for the County Governors to deter-
mine what the child is complaining about. In some cases, the
County Governor will contact the child to get a more detailed
version of the story but, as far as we are aware, there are no
established procedures for this.

Examples of how complaints may be formulated by children:

«All the adults hold me too tightly.»

«l don't think the adults should
put me in an arm lock.»

«Everything is bullshit»

«..I was held [down] until | started bleeding
In three places and it was painful because
| was held [down] several times and they

crushed my knee really hard.»

The language the children/young people use can result in
the County Governor deeming it more expedient to use

the establishment's version of what happened as a point of
reference. The adults are more capable of expanding on the
situation and describing the incident in writing.

So children’s and young people's words and complaints
seldom reach us.

When the child/young person receives a response to his/her
complaint we see that the language used in these responses
is often formal and standardized. This can lead to the child/
young person feeling that his/her version of events has been
rejected. Where the child/young person gets help from an
adult to write the complaint, it is a different matter. We found
an extremely fitting example of this. A member of personnel
had written down a child's description verbatim. The complaint
was closely followed up by the County Governor and stood
out from the majority of the other responses from the County
Governors to the children/young people.

The County Governors don't always make a specific assess-
ment of the subject of the child’s complaint. If a child
complains that he/she is being held too tightly, in our opinion
it is not sufficient simply to make an assessment of whether
the restraint was necessary; an assessment of whether or
not the child was held too tightly is actually required.
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Children’'s/young people’'s complaints
are seldom upheld

«| can't be bothered complaining.

Girl, 16

And it doesn't help anyway.»

The children/young people we talked to said that
complaining was pointless because their complaints were
never successful.

Research shows that young people have often exercised their
right to submit a complaint but that after a time they stop
making complaints because their complaints are seldom/never
upheld. The young people’s experience is that the supervisory
authority has more confidence in an establishment's personnel
than in its residents.”® When children/young people seldom or
never have their complaints upheld, the reputation of and faith
in the County Governor's office as an authority that is there
for children/young people is weakened.

The statistics also reflect the small number complaints from
children that are upheld.

In 2014, the County Governors on a national level
processed 524 complaints about the use of force in
residential child care establishments. Of these, 110
were upheld.

190 complaints were submitted about the use of force in
dangerous situations. 42 of these were partially or completely
upheld.”

Case processing times

Saksbehandlingstiden er en tilleggsfaktor som gjor at barna
kan oppleve det som nyttelest & klage. Flere av barna papekte
at det ikke var aktuelt & sende klage til Fylkesmannen fordi det
tok sé lang tid & behandle klagen. Et par av barna vi har truffet
hadde klaget, men sa at de aldri herte noe etterpa.

The time it takes to process a case is an additional factor

that can make children/young people feel that submitting a
complaint is pointless. Several children/young people high-
lighted that submitting a complaint to the County Governor
was out of the question because it took such a long time for
the complaint to be processed. A couple of the children/young
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people we met had complained but said they had never heard
back about it afterwards.

The County Governors are supposed to process at least

90% of complaints within three months. The routines for
processing complaints from children employed by the County
Governors vary. One of the County Governors we met during
the project processed complaints from children/young people
within one or two weeks. The feedback we received from both
personnel and children/young people was that the system is
an inconvenient one and that the children/young people would
prefer to receive a faster response to their complaints.

It is important that County Governors process complaints from
children and provide a response quickly in order for children/
young people to feel as though they are being taken seriously.
If reprehensible conduct is taking place in an establishment,

it is essential for an active supervisory authority to intervene
quickly in terms of guidance or directives. There may also be
practical reasons for complaints to be processed quickly, for
example, the child may have moved out of the establishment.
Receiving a response to a complaint relating to a previous
establishment can feel meaningless. The Ombudsman believes
that a case processing time of three months for complaints
from children is too long.

Conclusion and recommendations

We have seen that for many children being subjected to
physical force can feel frightening and violating. Many of the
children likened it to being subjected to violence. Not only was
being personally subjected to force difficult, but it was also
frightening to witness others being restrained or held down
on the ground.

Our access to information has shown that children who
are subjected to force often have mental health problems
or conditions.

Oftentimes, normal boundary-setting situations escalate to the
point where it becomes necessary to use force. We have also
seen that young children are being subjected to force.

There are major variations and disparate practices among
the establishments, particularly in terms of how they work
preventatively to minimise the use of force.

To work effectively with this issue requires expertise
and professional confidence, knowledge of the reaction
patterns of children/young people, stable working
conditions and resources, and good communication
with the children/young people.

In recent years, developments have taken place within Child
Welfare Services in terms of underpinning the child's right to
be heard and creating more opportunities for this right to be
recognised. There is however room for improvement in the
supervisory system too. The Ombudsman is concerned that
the complaints system for children in residential child care
is inadequate. Although formally it has been designed so that
children/young people can complain about the use of force
in incident reports, there are still many factors indicating that
the child's right to submit a complaint is not being upheld in
practice.

Children in a residential child care
establishment are completely at
the mercy of the adults in that
establishment to convey their views
in a way that the County Governors
can understand.

e K

When, on top of this, it takes a long time to process a case
and the child's/young person's complaint is seldom upheld,
this does not constitute a genuine complaints system that is
accessible to children.

The Ombudsman’'s Recommendations

The Ministry of Children, Equality and Social Inclusion
must ensure:

e the introduction of requirements for regular guidan-
ce and training for personnel at residential child care
establishments in order to secure comprehension of
the rules in the Rights Regulations

e stricter requirements are set in terms of the pro-
fessional expertise of personnel in residential child
care establishments

e children receive help from personnel when they
wish to submit a complaint about the use of force

e the maximum time for processing complaints
about the use of force submitted by children to the
County Governors is reduced from three months to
one month

The Norwegian Board of Health Supervision must:

e establish nationwide supervision to ensure that, as
per the Rights Regulations, the right of children/young
people living in residential child care establishments
to co-create a plan regarding how difficult situations
should be managed is being upheld
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The importance of early
iInterveition and coordinated
services

In this section we take a closer look at some of the
broader and more overarching issues that are important
in preventing the use of force against children, the impor-
tance of coordination between services, and the services'
ability to work preventatively through early intervention.
The first issue we will look at is the ability of the services
to work preventatively through early intervention. Second-
ly, we examine the coordination and collaboration between
the different services.

As described in the chapter on human rights and force,
Child Welfare Services and mental health care services
are two separate services that are premised on different
needs. But this divide is not a given for the individual

child in need of help. In our work we have met many
children/young people who need help from both services
- children in mental health care with experiences from
Child Welfare Services and vice versa. Some of these
children had been moved several times, from foster homes
to residential child care establishments - and back again.
In addition to the often blurred lines between relief mea-
sures and care measures for children, frequent changes in
the type of measures offered can aggravate the problems
the child/young person had in the first place.
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«/ think going into a

still need

foster home is good, but |

mental health care.»

Through our encounters with children and young people,
establishment personnel, professionals and County
Governors, we saw clear signs that the fact that children
in residential child care establishments increasingly have
mental health problems or conditions is a real challenge.
We received feedback that far from all municipalities offer
the kind of child welfare and healthcare services that are
sufficiently focused on preventative efforts. This applies
both to children/young people living in at-risk families
and children in the process of developing mental health
problems. Early intervention in the form of recognizing
at-risk children and implementing measures at an early
age will reduce the number of young people with severe
mental health conditions.”

Conclusion and recommendations

During the project, we met several children/
young people who needed help from both mental
health care services and Child Welfare Services.
Unfortunately, the level of cooperation between
these two services is inadequate. The Ombudsman
is concerned about the serious consequences of
children with mental health conditions in the child
welfare system not receiving the treatment they
need, and we believe this is a breach of the rights
of the child. It is our opinion that the legislation
must be changed in order to ensure integrated
services that prioritise the needs of the child/
young person
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